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CHAPTER 939
CRIMES — GENERAL PROVISIONS

SUBCHAPTER | SUBCHAPTER IV

PRELIMINARY PROVISIONS PENALTIES
939.01 Name and interpretation. 939.50 Classification of felonies.
939.03  Jurisdiction of state over crime. 939.51 Classification of misdemeanors.
939.05 Parties to crime. 939.52 Classification of forfeitures.
939.10 Common law crimes abolished; common law rules preserved. 939.60 Felony and misdemeanor defined.
939.12  Crime defined. 939.61 Penalty when none expressed.
939.14  Criminal conduct or contributory negligence of victim no defense. ~ 939.615  Lifetime supervision of serious sex offenders.
939.20  Provisions which apply only to chapters 939 to 951. 939.616 Mar_ldatory minimum sentence for child sex offenses.
939.22 Words and phrases defined. 939.617 Minimum sentence for certain child sex offenses.
939.23  Criminal intent. 939.618 Mandatory minimum sentence for repeat serious sex crimes.

939.619 Mandatory minimum sentence for repeat serious violent crimes.
939.62 Increased penalty for habitual criminality.
939.621 Increased penalty for certain domestic abuse offenses.

939.24  Criminal recklessness.
939.25 Criminal negligence.

SUBCHAPTER Il 939.63 Penalties; use of a dangerous weapon.
o INCHOATE CRIMES 939.632 Penalties; violent crime in a school zone.

939.30  Solicitation. 939.645 Penalty; crimes committed against certain people or property.

939.31  Conspiracy. SUBCHAPTER V

939.32  Attempt. RIGHTS OF THE PROSECUTION
SUBCHAPTER IlI 939.65 Prosecution under more than one section permitted.

DEFENSES TO CRIMINAL LIABILITY 939.66  Conviction of included crime permitted.

939.42 Intoxication. SUBCHAPTER VI

939.43 Mistake. ) RIGHTS OF THE ACCUSED

939.44  Adequate provocation. 939.70 Presumption of innocence and burden of proof.

939.45  Privilege. 939.71 Limitation on the number of convictions.

939.46  Coercion. 939.72  No conviction of both inchoate and completed crime.

939.47  Necessity. 939.73  Criminal penalty permitted only on conviction.

939.48 Self-defense and defense of others. 939.74  Time limitations on prosecutions.

939.49 Defense of property and protection against retail theft. 939.75 Death or harm to an unborn child.

Cross-reference: See definitions in s. 939.22. (f) The person violates s. 943.89 and the matter or thing is

NOTE: 1987 Wis. Act 399 included changes in homicide and lesser included ; ; i ; ; ;
offenses. The sections affected had previously passed the senate as 1987 SengngSIted for delivery within this state or is received or taken

Bill 191, which was pepared bythe Judicial Council and contained explanatory ~ Within this state.

notes. These notes have been inserted following the sections affected and are () The person violates s. 943.90 and the transmission is from

within this state, the transmission is received within this state, or
it is reasonably foreseeable that the transmission will be accessed

SUBCHAPTER | by a person or machine within this state.
(2) In this section “state” includes area within the boundaries
PRELIMINARY PROVISIONS of the state, and area over which the state exercises concurrent

jurisdiction under article 1X, section 1, of the constitution.
939.01 Name and interpretation.  Chapters 939 to 951 may History: 1983 a. 192; 1993 a. 486; 2003 a. 36; 2005 a. 212.
be referred to as the criminal code but shall not be interpreted asrisdictionover a crime committed by a Menominee Indian while on the Menomi-
a unit. Crimes committed prior to July 1, 1956, are not affectéef Indian Reservation is discussed. State ex rel. Pyatskowit v. Montour, 72 Wis. 2d

277,240 N.W.2d 186 (1976).
by chs. 939 to 951. ) ) ) .
History: 1979 c. 89; 1987 a. 332 s. 64. Treaties between the federal government and Menominee tribe do not deprive the

state of criminal subject matter jurisdiction over a crime committed by a Menominee
R . i outside the reservation. Sturdevant v. State, 76 Wis. 2d 247, 251 N.W.2d 50 (1977).
939.03 JUI’ISdICtIO_n of state over crime. (1) Aperson IS Trial courts do not have subject matter jurisdiction to convict defendants under
subject to prosecution and punishment under the law of this st@i@nstitutionally vague statutes. State ex rel. Skinkis v. Treffert, 90 Wis. 2d 528,
if any of the following applies: 280 N.W.2d 316 (Ct. App. 1979).

; ; ; A fisherman who violated Minnesota and Wisconsin fishing laws while standing
(@) The person commits a crime, any of the constituent ev!)%Athe Minnesota bank of the Mississippi River was subject to Wisconsin prosecu-

ments of which takes place in this state. tion. State v. Nelson, 92 Wis. 2d 855, 285 N.W.2d 924 (Ct. App. 1979)
(b) While out of this state, the person aids and abets, conspirgse state has exclusive jurisdiction over 2nd-offense drunk driving. A 2nd

with, or advises, incites, commands, or solicits another to comgfigndermay not be charged as a 1seotler under a local ordinancgounty of Wal-
a crime in this state worth v. Rohner, 108 Wis. 2d 713, 324 N.W.2d 682 (1982).

. . - An unlawful arrest does not deprive a court of personal jurisdiction over a defend-
(c) While out of this state, the person does an act with inteft. state v. Smith, 131 Wis. 2d 220, 388 N.W.2d 601 (1986).

that itcause in this state a consequence set forth in a section defifurisdiction in a criminal nonsupport action under s. 948.22 does not require that
ing a crime. the child to be supported be a resident of Wisconsin during the charged period. State
(d) While out of this state, the person steals and subsequeiﬁt&a.““’ 201 Wis. 2d 206, 548 N.W.2d 134 (CL. App. 1996), 95-2469.
brinas any of the stolen property into this state. _bjectlons to subject mattt_arjqusdlctlon t_hat turn on a question of law may not be
g y property waived by aguilty plea, but objections to subject matter jurisdiction based on a factual
(e) The person violates s. 943.201 or 943.203 and the victifigpute daot survive. State v. Bratrud, 204 Wis. 2d 445, 555 N.W.2d 662 (Ct. App.
at the time of the violation, is an individual who resides in thi§9%). 94-3402. ) o o
state. a deceased individual who resided in this state immediatefytrial court did not lose subject matter jurisdiction over a count in a criminal com-
bef ! hi her d h . defined i 043 203;3& t when an oral amendment of the count did not include one of the elements of
efore his or her death, or an entity, as defined in s. 203 kd)new offense. State v. Diehl, 205 Wis. 2d 1, 555 N.W.2d 174 (Ct. App. 1996),
(a), that is located in this state. 95-2444.
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A sentencing court is accorded incidental powers necessary to carry out its judicidlhis section applies to all crimes unless legislative intent clearly indicates other-
functions and may modify an improper sentence, but it is not competent to enterige. State v. Tronca, 84 Wis. 2d 68, 267 N.W.2d 216 (1978).
money judgment against the state for the recovery of improperly collected restitutioproof of a “stake in the veure” is not needed to convict under sub. (2) (b). Krueger
under an improper sentence. State v. Minniecheske, 223 Wis. 2d 493, 590 N.W.ZState, 84 Wis. 2d 272, 267 N.W.2d 602 (1978).

17 (Ct. App. 1998), 98-1369. . . . Multiple conspiraciesind single conspiracies are distinguished. Bergeron v. State,
For purposes of jurisdictional analysis, the defendant father’s concealment in Wis. 2d 595, 271 N.W.2d 386 (1978).

ada of a child taken from the child’s mother in Wisconsin was inseparable from jury need not unanimously agree whether the defendant: 1) directly committed

consequences of the concealment in Wisconsin, thus giving a Wisconsin court jyyis- /'Y '/ : ‘ A . -
diction under sub. (1) (c) to try the defendant for a violation of s. 948.31. StatgF\? crime; 2) aided and abetted its commission; or 3) conspired with another to com-

Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999), 97-3001. mit it. Holland v. State, 91 Wis_. 2d 134, 280 N.W.2d_288 (1979). )

This section relates to both personal and territorial jurisdiction. When eotidl An aider and abettor who withdraws from a conspiracy does not remove himself
validly acquired territorial jurisdiction over the charged crime, it could not lose jurigr herself from aiding and abetting. May v. State, 97 Wis. 2d 175, 293 N.W.2d 478
diction over a lesser-included crime. State v. Randle, 2002 WI App 116, 2002 (4980).

App 116, 252 Wis. 2d 743, 647 N.W.2d 324, 01-1448. A party to a crime is guilty of that crime whether or not that party intended the crime

If there is no serious evidentiary dispute that the trial court has territorial jurisdi@-had the intent of its perpetrat@tate v. Stanton, 106 Wis. 2d 172, 316 Nea134
tion, a special instruction on territorial jurisdiction need not be given to the jury. (&t. App. 1982.)
persormay be prosecuted for doing an act outside this state that has a criminally profhe elements of aiding and abetting are undertaking conduct that will aid another
scribed consequence within the state. State v. Brown, 2003 WI App 34, 260 Wisjr?the execution of the crime and a conscious desire that the conduct will yield that
12%25%'2\1-t\/t\/-Zﬁtlello;nOZH—tl%(f’%n offense under sub. (1) (=) are those element Oafid. State v. Hecht, 116 Wis. 2d 605, 342 N.W.2d 721 (1984).

constituent elements ense u sub. e those el S ; ; ; : ;

criminal offense that the state is required to prove beyond a reasonable doubt ig%ﬁ ?zl)u;ydne?ggd”;;tur?;ntn;?nurﬂ?{tggﬁz %Sﬁé?];nevmggr%?%aarl{; rtr;attrl]veecvrviagg #]l%er;

prosecution offe offense. A constituent element of a criminfr$e may be either ile there may be distinctions between aiding abetting and conspiracy, the distinc-

the wrongful deed that comprises the physical component or the state of mind thaf; are often blurred. State v. Hecht. 116 Wis. 2d 605, 342 N.W.2d 721 (1984)

prosecution must prove that a defendant had. For 1st-degree homicide, sub. ( ; . ' L ; ) " : '

is satisfied upon proof that the defendant committed an act in Wisconsin manifeséi]:rlw :gg?gg;}g??ﬁénéﬂ%g \‘/)vgrstyntoot g‘neacﬁrt')’i“:ngeéﬁj”ggtnrt :qm?gfﬁgggéso‘ggl'igguﬂgg;

the intent to kill. State v. Anderson, 2005 WI 54, 280 Wis. 2d 104, 695 N.W.2d 7 A

03-3478. s.'971.23 (8). State v. Horenberger, 119 Wis. 2d 237, 349 N.W.2d 692 (1984).

Depending on the facts of the case, armed robbery can be a natural and probable

. . . . consequence ofrabbery. In that case, an aider and abettor need not have had actual

939-05_ _Partles to crime. (1) Whoever is concerned n the knowledge that the principals would be armed. State v. Ivey, 119 Wis. 2d 591, 350

commission of @rime is a principal and may be charged with angw.2d 622 (1984).

convicted of the commission of the crime although the person digﬂéb- (2) (c) may be violated there the defends%nt S_oliczi&s a an person2 éoz%rgcgre
not directly commit it and although the person who directly corf " Feoo™ to commita crime. State v. Yee, 160 Wis. 2d 15, 465 N.W. (ct
mitted it has not been convicted or has been convicted of SOMRgividual officers are personally responsible for criminal acts committed in the

otherdegree of the crime or of some other crime based on the samm; of a corporation. State v. Kuhn, 178 Wis. 2d 428, 504 N.W.2d 405 (Ct. App.
993).

act. .
. . .. . . A defendant may be guilty of felony murder, party to a crime, if the defendant par-
(2) A person is concerned in the commission of the crime if th@pates with an accomplice in a felony listed in s. 940.03 and the accomplice kills

person: another. There is no requirement that the defendant have an intent to kill or directly
. . . i cause the death. State v. Rivera, 184 Wis. 2d 485, 516 N.W.2d 391 (1994), State v.
(a) Directly commits the crime; or Chambers, 183 Wis. 2d 316, 515 N.W.2d 531 (Ct. App. 1994), State v. Oimen, 184

(b) Intentionally aids and abets the commission of it; or ~ Wis. 2d 423, 516 N.W.2d 399 (Ct. App. 1994). . .
There is a distinction between conspiracy as a substantive inchoate crime under s.

(c) Is a party to a conspiracy with another to commit it ®39.31 and conspiracy as a theory of prosecution for a substantive crime under s.
advises, hires, counsels or otherwise procures another to co 5(2) (c). State Wackson2005 W1 App 104, 281 Wis. 2d 137, 701 N.W.2d 42,
It'. Such a p"’.‘“y IS als_o Co.ncemed in the commlssmn of a.ny ot heunanimity requirement was satisfied when the jury unanimously found that the
crime which is committed in pursuance of the intended crime used participated in the crime. Lampkins v. Gagnon, 710 F. 2d 374 (1983).
which under the circumstances is a natural and probable consehis section does not shift the burden of proof. The prosecution need not specify

guence of the intended crime. This paragraph does not apply/hish Egrsa‘lggggg(;f sub. (2) it intends to proceed under. Madden v. Israel, 478 F.
a person who voluntarily changes his or her mind and no lon .%Fiability for coconspirator’s crimes in the Wisconsin party to a crime statute. 66

desires that the crime be committed and notifies the other parfig® 344 (1983).
concerned of his or her withdrawal within a reasonable timeapplication of Gipson's unanimous verdict rationale to the Wisconsin party to a
before the commission of the crime so as to allow the others algpe statute. 1980 WLR 597.

to withdraw. Wisconsin’s party to a crime statute: The mens rea element under the aiding and
History: 1953 a 486 abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984
. . . WLR 769.

Itis desirable, but not mandatory, that an information refer to this section if the dis-
trict attorney knows in advance that a conviction can only be based on participaé’bcs;g8 . . i
and the court can instruct and the defendant can be convicted on the basis of thi .10 Common law crimes abolished; common law
ﬂgnv\iln thg ;lé%%ncl% gf ’3 \S,\f/lg\gigg ff fg;/grse effect on the defendant. Bethards v. $tales preserved. Common law crimes are abolished. The com-
VIS, ; \W.2d 634 (1970). . mon law rules of criminal law not in conflict with chs. 939 to 951
It is not error that an information charging a crime does not also charge the defend-
ant with being a party to a crime. Nicholas v. State, 49 Wis. 2d 683, 183 N.W.2¢A/€ preserved.

(1973). History: 1979 c. 89; 1987 a. 332 s. 64; 2007 a. 97. _
Under sub. (2) (c), a conspirator is one who is concerned with a crime prior to itghe common law privilege to forcibly resist an unlawful arrest is abrogated. State
actual commission. State v. Haugen, 52 Wis. 2d 791, 191 N.W.2d 12. v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998), 96-0914.

A complaint charging the defendant as a party to the crime of theft that alleged that

an unidentified man stole property and gave it to the defendant who passed itong@g9 12 Crime defined. A crime is conduct which is prohib-

insufficient. There must be an allegation that the defendant knew of the commlsston . . . .

of the crime. State v. Haugen, 52 Wis. 2d 791, 191 N.W.2d 12 (1971). ited by state law and punishable by fine or imprisonment or both.
An information charging the defendant with being a party to a crime need feonduct punishable only by a forfeiture is not a crime.

set forth the particular subsection relied upon. A defendant can be convicted of

1st-degree murder under this statute even though the defendant cIaimedvg%b —— . .

intending to rob and that an accomplice did the shooting. State v. Cydzik, 60 Wi$9-14 Criminal Con_dUCt or contributory neg"ge_nce of )

2d 683, 211 N.W.2d 421 (1973). victim no defense. Itis no defense to a prosecution for a crime
The state need not elect as to which of the elements of the charge it is relyingtgatthe victim also w. il f rime or w. ntri rilv nea-

Hardison v. State, 61 Wis. 2d 262, 212 N.W.2d 103 (1973). q- %trt]te ctim also was gu ty orac e or was contributo y neg
Conduct undertaken to intentionally aid another in the commission of a crime t”g o . . .

yieldssuch assistance constitutes aiding and abetting the crime and whatever it entafigiury instruction that a defrauded party had no duty to investigate fraudulent rep-

as a natural consequence. State v. Asfoor, 75 Wis. 2d 411, 249 N.W.2d 529 (19®ggntations was correct. Lambert v. State, 73 Wis. 2d 590, 243 N.W.2d 524 (1976).
Defendants may be found guilty under sub. (2) if, between them, they perform all his section does not prevent considering the victim's negligence in relation to

of the necessary elements of the crime with awareness of what the others are degigation.This section only means that a defendant is not immune from prosecution

each defendant need not be present at the scene of the crime. Btate| 7.7 Wis. merely because the victim has been negligent. State v. Lohmeier, 205 Wis. 2d 183,

2d 398, 253 N.w.2d 210 (1977). 556 N.W.2d 90 (1996), 94-2187.
Thereare 2 party—to—a—crime theories. Aiding and abetting under sub. (2) (b) and

conspiracyunder sub. (2) (c). State v. Charbarneau, 82 Wis. 2d 644, 264 N.W.2d 2239 20 Provisions which apply 0n|y to chapters 939 to

(1978). . - . .
Withdrawal from a conspiracy under sub. (2) (c) must be tin#&enka v. State, 951. Sections 939.22 to 939.25 apply only to crimes defined in

83 Wis. 2d 601, 266 N.W.2d 279 (1978). chs.939 to 951. Other sections in ch. 939 apply to crimes defined
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in other chapters of the statutes as well as to those defined in altempted or solicited on separate occasions or by 2 or more per-
939 to 951. sons:
History: 1979 c. 89; 1987 a. 332 s. 64; 1987 a. 399, 403. (a) Manufacture, distribution or delivery of a controlled sub-

) stance or controlled substance analog, as prohibited in s. 961.41
939.22 Words and phrases defined. In chs. 939 to 948 and (121_
a —

951, the following words and phrases have the designated me C g . . - i .
ings unless the context of a specific section manifestly requiregf%b())l First-degree intentional homicide, as prohibited in s.
differentconstruction or the word or phrase is defined in s. 948. )

for purposes of ch. 948: (c) Second-degree intentional homicide, as prohibited in s.
(2) “Airgun” means a weapon which expels a missile by th%40'05' L .

expansion of compressed air or other gas. (d) Battery, as pr.ohlt?lted ins. 940.19 or 94.0..195:
(3) “Alcohol concentration” has the meaning given in s. (e) Battery, special circumstances, as prohibited in s. 940.20.

340.01 (1v). (em) Battery or threat to witness, as prohibited in s. 940.201.
(4) “Bodily harm” means physical pain or injury, iliness, or () Mayhem, as prohibited in s. 940.21.

any impairment of physical condition. (g) Sexual assault, as prohibited in s. 940.225.

(5) “Commission warden” means a conservation warden (h) False imprisonment, as prohibited in s. 940.30.
employed by the Great Lakes Indian Fish and Wildlife Commis- () Taking hostages, as prohibited in s. 940.305.

sion. «Crime” has th ) . . (i) Kidnapping, as prohibited in s. 940.31.
(6) Cr!mg ?St € meaning deS|.gnated.|n S. 93_9'12' (k) Intimidation of withesses, as prohibited in s. 940.42 or
(8) “Criminal intent” has the meaning designated in s. 939.2340.43.

_ (9) “Criminal gang” means an ongoing organization, associa- (L) |ntimidation of victims, as prohibited in s. 940.44 or
tion or group of 3 or more persons, whether formal or informajgg 45,

that has as one of its primary activities the commission of one or(m) Criminal damage to property, as prohibited in s. 943.01
more ofthe criminal acts, or acts that would be criminal if the actor - ' - ) L
were aradult, specified in s. 939.22 (21) (a) to (s); that has a com-(Mg) Criminal damage to or threat to criminally damage the
mon name or a common identifying sign or symbol; and whoBEoperty of awitness, as prohibited in s. 943.011 or 943.017 (2m).
members individually or collectively engage in or have engaged (1) Arson of buildings or damage by explosives, as prohibited
in a pattern of criminal gang activity. in's. 943.02.

(9g) “Criminal gang member” means any person who partici- (0) Burglary, as prohibited in s. 943.10.
pates in criminal gang activity, as defined in's. 941.38 (1) (b), with (p) Theft, as prohibited in s. 943.20.
a criminal gang. (q) Taking, driving or operating a vehicle, or removing a part
(10) “Dangerous weapon” means any firearm, whether component of a vehicle, without the owner’s consent, as prohib-
loaded owunloaded; any device designed as a weapon and capdtelé in s. 943.23.

of producing death or great bodily harm; any ligature or other (1) Robbery, as prohibited in s. 943.32.
instrumentalityused on the throat, neck, nose, or mouth of another(s) Sexual assault of a child, as prohibited in s. 948.02.

erson to impede, partially or completely, breathing or circulation . .
gf blood: anypelectr?c wea%on, as dpefine)(/j ins. 9419295 (4); or a t) Repeated acts of sexual assault of the same child, as prohib-
other device or instrumentality which, in the manner it is used' din's. 948.025. _ ) _

intended to be used, is calculated or likely to produce death or{u) Sexual assault of a child placed in substitute care under s.
great bodily harm. 948.085.

(11) “Drug” has the meaning specified in s. 450.01 (10). (22) “Peace officer” means any person vested by law with a
(12) “Felony” has the meaning designated in s. 939.60. duty tomaintain public order or to make arrests for crime, whether

W . N L . that duty extends to all crimes or is limited to specific crimes.
(14) “Great bodily harm” means bodily injury which createsp, e officer” includes a commission warden.

a substantial risk of death, or which causes serious permanent dis-23 “Petechia” inut lored t that
figurement, or which causes a permanent or protracted loss, of k) etec |a|.(;neans aminute c%ore sfpo al appears onl
impairment othe function of any bodily member or organ or othdf!€ SKIN, eye, eyelid, or mucous membrane of a person as a result
serious bodily injury. of localized hemorrhage or rupture to a blood vessel or capillary.

(16) “Human being” when used in the homicide sections (24) "Place of prostitution” means any place where a person
means one who has been born alive. ﬁabltually engages, in public or in private, in nonmarital acts of

. . N . . . exual intercourse, sexual gratification involving the sex organ of
(18) “Intentionally” has the meaning designated in s. 939'2_§ne person and the mouth or anus of another, masturbation or
(19) “Intimate parts” means the breast, buttock, anus, groigexual contact for anything of value.
scrotuml,l p_enls, vaglna”or pubic mou_nd of a_ human_belng. (28) “Property of another” means property in which a person
(20) “Misdemeanor’has the meaning designated in s. 939.6@therthan the actor has a legal interest which the actor has no right
(20d) “Offense against an elderly or vulnerable persorto defeat or impair, even though the actor may also have a legal
means a violation of s. 940.285 (2) (a) that caused death, giatgrest in the property.
bodily harm, or bodily harm to the victim or s. 940.295 (3) (b) that (30) “Public officer”; “public employee”. A “public officer”
caused death, great bodily harm, or bodily harm to the victim.js any person appointed or elected according to law to discharge
(20m) “Offenserelated to ethical government” means a violaa public duty for the state or one of its subordinate governmental

tion of s. 13.69 (6m), 19.58 (1) (b), or 946.12. units. A“public employee” is any person, not aficgr, who per-
(20s) “Offense related to school safety” means a violation dprmsany official function on behalf of the state or one of its sub-
s. 948.605 or 948.61 (2) (b). ordinate governmentahits and who is paid from the public trea-

(21) “Pattern of criminal gang activity” means the commisSury Of the state or subordinate governmental unit.

sion of, attempt to commit or solicitation to commit 2 or more of (32) “Reasonably believes” means that the actor believes that
the following crimes, or acts that would be crimes if the actor weecertain fact situation exists and such belief under the circum-
an adult, at least one of those acts or crimes occurs after Decerfilsgices is reasonable even though erroneous.

25, 1993, the last of those acts or crimes occurred within 3 yearg33) “Restricted controlled substance” means any of the fol-
after a prior act or crime, and the acts or crimes are committéaying:
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(a) A controlled substance included in schedule | under ch. 96nwh,e;s foi r:hehjuné to detstrrr;irzje Wgether a soft drink bo/f,\tlt:, V\:it.hAWhi(t:h ttrf:e v.ic:.im ‘
; was hit on the head, constituted a dangerous weapon. Actual injury to the victim is
other than a tetrahydrocannablno" X . not required. Langston v. State, 61 Wis. 2d 288, 212 N.W.2d 113 (1973).
(b) A controlled substance anaIO_g, as defined in s. 961.0}n unloaded pellet gun qualified as a “dangerous weapon” under sub. (10) in that
(4m), of a controlled substance described in par. (a). it was designed as a weapon and, when used as a bludgeon, was capable of producing
(c) Cocaine or any of its metabolites. grea_t bodily harm. State v. Antes, 74 Wis. 2d 317, 246 N.W.2d 671 (197_6). o
. A jury could reasonably find that numerous cuts and stab wounds constituted “seri-
. ous bodily injury” under sub. (14) even though there was no probability of death, no
(d) Methamphetamine bodily inj der sub hough th bability of death
—0— i permanent injuryand no damage to any member or organ. The phrase, “or other seri-
(e) Delta—9-tetrahydrocannabinol ent injunand no da / memb The phrase, “or other seri
. R ’ . i ous bodily injury,” was designed as an intentional broadening of the scope of the stat-
(34) “Sexual contact” means any of the following if done fotte to include bodily injuries that were serious, although not of the same type or cate-
the purpose of sexual humiliation, degradation, arousal, or gra%ygsg%c))se recited in the statute. La Barge v. State, 74 Wis. 2d 327, 246 N.w.2d
cation: .
. . . A jury must find that acts of prostitution were repeated or were continued in order
(@) The intentional touching by the defendant or, upon thind that premises are “a place of prostitution” under sub. (24). Johnson v. State,
defendant’s instruction, by a third person of the clothed o8 wis.2d 672, 251 N.w.2d 834 (1977).

unclothed intimate parts of another person with any part of théub. (14), either on its face or as construelchiBarge is not unconstitutionally

body, clothed or unclothed, or with any object or device. vague. Cheatham v. State, 85 Wis. 2d 112, 270 N.W.2d 194 (1978).
Definitions of “under the influence” in this section and in s. 346.63 (1) (a) are

(b) The intentional touching by the defendant or, upon thguivalent. State v. Waalen, 130 Wis. 2d 18, 386 N.W.2d 47 (1986).
defendant’s instruction, by a third person of any part of the bodyro determine whether an infant was “born alive” under sub. (16), the s. 146.71 stan-
clothed or unclothed, of another person with the intimate partsdefd to determine death is applied, as, “if one is not dead he is indeed alive.” State
the body, clothed or unclothed. v. Cornelius, 152 Wis. 2d 272, 448 N.W.2d 434 (Ct. App. 1989).

P . . . . . . A dog may be a dangerous weapon under sub. (10). State v. Sinks, 168 Wis. 2d 245,

(c) The intentional penile ejaculation of ejaculate or the intefgs N.w.2d 286 (Ct. App. 1992).
tional emission of urine or fece_s by the defendant or, upon theortions of the defendant's anatomy are not dangerous weapons under sub. (10).
defendant’s instruction, by a third person upon any part of thete v. Frey, 178 Wis. 2d 729, 505 N.w.2d 786 (Ct. App. 1993).
body, clothed or unclothed, of another person. An automobile may constitute a dangerous weapon under sub. (10). State v. Bid-

Q] ionall i h el weﬁ, 200 Wis. 2d 200, 546 N.W.2d 507 (Ct. App. 1996), 95-0791.
(d) Intentionally causing another person to ejaculate or emik iearm with a trigger lock is within the definition of a dangerous weapon under
urine or feces on any part of the actor’s body, whether clothedsa.(10). State v. Norris, 214 Wis. 2d 25, 571 N.W.2d 857 (Ct. App. 1997), 96-2158.
unclothed. When a mother agreed to the father taking a childaring trip, but the father

« li ” . | | . _actually intended to permanently take the child and did abscond to Canada with the
(36) “Sexual intercourse” requires only vulvar penetratioghiig, the child was taken based on the mother's “mistake of fact,” which under s.

and does not require emission. 939.22 (48) rendered the taking of the child to be “without consent” and in violation
(37) “Statecertified commission warden” means a commi gs.aggf.al. State v. Inglin, 224 Wis. 2d 764, 592 N.W.2d 666 (Ct. App. 1999),

sion warden who meets the requirements of s. 165.85 (4) (b) L7he definitions in subs. (9) and (9g) are sufficiently specific that when incorpo-

(bn) 1., and (c) and has agreed to accept the duties ofenfawce- rated into a probation condition they provide fair and adequate notice as to the

ment officer under the laws of this state. expected course of conduct and provide an adequate standard of enforcement. State
« . . ” . L v. Lo, 228 Wis. 2d 531, 599 N.W.2d 659 (Ct. App. 1999), 98-2490.

(38) “Substantial bodily harm” means bodily injury that” sub (19) includes female and male breasts as each is “the breast of a human being.”
causes a laceration that requires stitches, staples, or a tissue atlb@uching of a boy’s breast constitutes “sexual contact” within the meaning of s.
sive; any fracture of a bone; a broken nose; a burn; a petechi%%ezogz). State v. Forster, 2003 WI App 29, 260 Wis. 2d 149, 659 N.W.2d 144,
templorary |C;SS ?f confsm?ustrrl]ess, Slght or heanng’ a concuss? ‘W\/Iaterially impaired” as used in sub. (42) does not have a technical or peculiar
or a loss or fracture or a tootn. meaning irthe law beyond the time-tested explanations in standard jury instructions.
(40) “Transfer” means any transaction involving a change iFnereforethe circuit court's response to the jury question to give all words not other-

; ; f ; isg defined their ordinary meaning was not error, comported with s. 990.01, and did
possession of any property, ora Change of I’Ight, tltle, or Ir‘Iterkrﬂilo constitute an erroneous exercise of discretion. State v. Hubbard, 2008 WI 92, 313

to or in any property. Wis. 2d 1, 752 N.W.2d 839, 06-2753.
(42) “Under the influence of an intoxicant” means that the Shooting erson in the thigh at a range of 16 to 18 feet with a shotgun is practically

) A ; ] i CRitain tocause at least a protracted loss or impairment of the function of the victim’s
actor’s ability to operate a vehicle or handle a firearm or alrguqe%, and is injury constituting “great bodily harm” within the meaning of sub. (14).

materia”y impairEd because lois or her consumption of an aICO'The fact that the defendant’s conduct was intended to neutralize the threat posed by
hol beverage, of a controlled substance or controlled substameeictim did not negate the fact that, by firing the shotgun at the victim's thigh, the

analog under ch. 961, of any combination of an alcohol beveraggiendantntended to cause great bodily harm by committing an act that he was aware
controlled substance and controlled substance analog, or of gg&p\ﬁfﬂ‘;ﬂ'il"frta'” b‘\’lirseszlgt in g’?g‘tzt;\?wyzze‘lrg“st%;h_%’gz“m' State v. Miller,
other drug or of an alcohol beverage and any other drug. i o ' '

(44) “Vehicle” means any self-propelled device for moving39 23  Criminal intent. (1) When criminal intent is an ele-
persons or property or pulling implements from one place {gent of a crime in chs. 939 to 951, such intent is indicated by the

another, whether such device is operated on land, rails, watetepf, “intentionally”, the phrase “with intent to”, the phrase “with
in the air. intent that”, or some form of the verbs “know” or “believe”.

(46) "With intent” has the meaning designated in's. 939.23. 5y «now requires only that the actor believes that the speci-
(48) "Without consent” means no consent in fact or that COfa( fact exists.

sent is given for one of the following reasons: . . Y .
B h he victim in fear by th h &3) Intentionally” means that the actor either has a purpose to
(a) Because the actor put the victim in fear by the use or thrgatye thing or cause the result specified, or is aware that his or her

of imminent use of physical violence on the victim, or on a persggnduct is practically certain to cause that result. In addition,

in the victim’s presence, or on a member of the victim’'s 'mmed'aexcept as provided in sub. (6), the actor must have knowledge of

family; or : ; s
b) B th ; s tob " der leqal tthose facts which are necessary to make his or her conduct crimi-
ity'(o)r ecause the actor purports to be acting under legal autholr 5y \which are set forth after the word “intentionally”.

(c) Because the victim does not understand the nature of tf 4) thth intent to tor dWIttf? w;‘;?nt that meartﬁ that tklwte acto_;_ g
thing to which the victim consents, either by reason of ignoran% er has a purpose (o do the thing or cause the result speciied,
or mistake of fact or of law other than criminal law or by reasdi 'S aware that his or her conduct is practically certain to cause
of youth or defective mental condition, whether permanent t result.
temporary. (5) Criminalintent does not require proof of knowledge of the

History: 1971 c. 219; 1973 c. 336; 1977 c. 173; 1979 c. 89, 221; 1981 c. 79 s.@Xistence or constitutionality of the section under which the actor
1981 c. 89, 348; 1983 a. 17, 459; 1985 a. 146 s. 8; 1987 a. 332, 399; 1993 a. 98'i§21§rosecuted or the scope or meaning of the terms used in that sec-
tion.

227, 441, 486, 1995 a. 69, 436, 448; 1997 a. 143, 295; 2001 a. 109; 2003 a. 97,
2005 a. 273, 277, 435; 2007 a. 27, 97, 127; 2009 a. 28.
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(6) Criminalintent does not require proof of knowledge of the SUBCHAPTER Il
age of a minor even though age is a material element in the crime
in question. INCHOATE CRIMES

History: 1979 c. 89; 1987 a. 332 s. 64; 1987 a. 399; 1993 a. 486.
Judicial Council Note, 1988:Subs. (3) and (4) are conformed to the formulation

of s. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] 939.30 Solicitation. (1) Except as provided in sub. (2) and
A person need not foresee or intend the specific consequences of an act in ®de961.455, whoever, with intent that a felony be committed,

to possess the requisite criminal intent and is presumed to intend the natural and - ; ; :
able consequences of the act. State v. Gould, 56 Wis. 2d 808, 2(22I1908 (1973). %{BQIISGS another to commit that crime under circumstances that

Instructions on intent to kill created a permissible rebuttable presumption tlinlaljicate unequivocally that he or she has the intent is guilty of a
shifted the burden of production to the defendant, but not the burden of persuaddlass H felony.

Muller v. State, 94 Wis. 2d 450, 289 N.W.2d 570 (1980). L . . .
Thecourt properly refused to instruct the jury on a “mistake of fact” defense when (2) For a solicitation to commit a crime for which the penalty

the accused claimed that the victim moved into the path of a gunshot intended b‘ﬁl!j_fe_‘ imprisonment_, the actor is guilty of a C|a_55 F_femny- Fora
to frighten the victim. State v. Bougneit, 97 Wis. 2d 687, 294 N.W.2d 675 (Ct. Appolicitation tocommit a Class | felony, the actor is guilty of a Class
1980). | felon

The constitutionality of sub. (3) is upheld. State v. Smith, 170 Wis. 2d 701, 490Histor§//' 1977 c. 173: 1989 a. 121: 1991 a. 153: 1995 a. 448: 2001 a. 109

N.W.2d 40 (Ct. App. 1992).
( bp ) %Q‘rosecuting for solicitation under s. 939.30, rather than under s. 944.30 for pros-

The trial court’'s wholesale exclusion of the defendant’s proffered expert and lay h ; ;
testimony regarding posttraumatic stress disorder from the guilt phase of a mufjafion, did not deny equal protection. Sears v. State, 94 Wis. 2d 128, 287 N.W.2d

trial without valid justification violated the defendarright to present a defense and (1980)- o )

to testify on her own behalf. Morgan v. Krenke, 72 F. Supp. 2d 980 (1999). Section 939.05 (2) (c) does not make renunciation or withdrawal a defense to the
crime of solicitation. State v. Boehm, 127 Wis. 2d 351, 379 N.W.2d 874 (Ct. App.
1985).

939.24 Criminal recklessness. (1) In this section, “crimi- When “A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita-

nal recklessness” means that the actor creates an unreasonablg@angtate v. Manthey, 169 Wis. 2d 673, 487 N.W.2d 44 (Ct. App. 1992).
substantial risk of death or great bodily harm to another human

being and the actor is aware of that risk, except that for purpo888.31 Conspiracy. Except as provided in ss. 940.43 (4),
of ss. 940.02 (1m), 940.06 (2) and 940.23 (1) (b) and (2) (8%0.45 (4) and 961.41 (1x), whoever, with intent that a crime be
“criminal recklessness” means that the actor creates an unreasommitted, agrees or combines with another for the purpose of
ableand substantial risk of death or great bodily harm to an unb@emmittingthat crime may, if one or more of the parties to the con-
child, to the woman who is pregnant with that unborn child or gpiracy does an act to effect its object, be fined or imprisoned or
another and the actor is aware of that risk. both not to exceed the maximum provided for the completed

(2) Except as provided in ss. 940.285, 940.29, 940.295, af#féme; except that for a conspiracy to commit a crime for which
943.76, if criminal recklessness is an element of a crime in cH¥ penalty is life imprisonment, the actor is guilty of a Class B fel-

939 to 951, the recklessness is indicated by the term “reckless®8Y-
“recklessly". History: 1977 c. 173; 1981 c. 118; 1985 a. 328; 1995 a. 448.
. . . . A conspiracy may be unilateral; a person can enter into a conspiracy to accomplish
(3) A voluntarily produced intoxicated or drugged conditiom criminal objective in which only the defendant has a criminal intent.” State v. Sam-

is not a defense to liability for criminal recklessness if, had thg, 215 Wis. 2d 487, 573 N.W.2d 187 (1998), 96-2184.

. . en the object of a conspiracy is the commission of multiple crimes, separate
actor not been in that condition, he or she would have been av\@' es and convictions for each intended crime are permissible. State v. Jackson,

of creating an unreasonable and substantial risk of death or gpeed wi App 190, 276 Wis. 2d 697, 688 N.W.2d 688, 03-2066.

bodily harm to another human being. There is a distinction between conspiracy as a substantive inchoate crime under s.
History: 1987 a. 399; 1989 a. 56 s. 259; 1993 a. 445; 1997 a. 295; 2001 a. R#P-31 and conspiracy as a theory of prosecution for alsubstantive crime under s.
Judicial Council Note, 1988:This section is new. It provides a uniform definition 939:05(2) (¢). State v. Jackson, 2005 W1 App 104, 281 Wis. 2d 137; 702N 4E,

of criminal recklessness, the culpable mental state of numerous offenses. Reckless: ) ) . .

ness requires both the creation of an objectively unreasonable and substantial risk Bfe2greement to commit a crime that is necessary for a conspiracy may be demon-

human death or great bodily harm and the actor’s subjective awareness of that fi§gted by circumstantial evidence and need not be express; a tacit understanding of
Sub. (3) continues the present rule that a voluntarily produced intoxicatedX '%hared goal is sufficient. The intent to commit the crime may be inferred from the
: P y p rson’s conduct. A stake in the venture is not a necessary element of the crime

drugged condition is not a defense to liability for criminal recklessness. Ameel ¥hou ; : :
A gh evidence of a stake in the venture may be persuasive of the degree of the
State, 51 Wis. 2d 175, 185 (1971). Patterned on s. 2,08 of the model penal cof %r{g‘s involvement in the crime. State v. Routon, 2007 WI App 178, 304 Wis. 2d
premisediability on whether the actor would have been aware if not in such conditi 130”736 N.W.2d 530. 06—2557

of the risk of death or great bodily harm. The commentaries to s. 2.08, model pen%’ ’ ) ) )
" - h . ; - person may be a member of a conspiracy — in patrticular, a conspiracy to
code, state the rationale of this rule in extended fashion. [Bill 191-S] manufacture a controlled substance — based on the person’s sale of goods that are
L . . . o not illegal to sell or possess. One does not become a party to a conspiracy by aiding
939.25 Criminal negligence. (1) In this section, “criminal and abetting it, through sales of supplies or otherwise, unless he or she knows of the

: ” ; i H spiracythe inference of which knowledge cannot be drawn from mere knowledge
negligence” means ordinary negligence to a high degree, Con%gaft the buyer will use the goods illegally. The gist of the conspiracy is the seller’'s

ing of conduct that t_he actor should realize creates a substanitght when given effect by an overt act to further, promote, and cooperate in the buy-
and unreasonable risk of death or great bodily harm to anothes,intended illegal use. There must be clear, unequivocal evidence of the seller’s

ledge of the buyer’s intended illegal use. State v. Routon, 2007 WI App 178,
except that for purposes of ss. 940.08 (2), 940.10 (2) and 94 g‘f"ws_ 5d 480, 738 N.W.20 530, 062557,

(2), “criminal negligence” means ordinary negligence to a highynder a unilateral conspiracy, a person who intends to accomplish the objects of

degree, consisting of conduct that the actor should realize cregtesonspiracy is guilty even though the other members of the conspiracy never

a substantial and unreasonable risk of death or great bodily hd#fded that a crime be committed. This same logic applies to the next step: that
. . X 1S, when the fulfillment of the conspiracy is not only highly unlikely, but is legally

to an unborn child, to the woman who is pregnant with that uanq?gossime, State v. Huff, 2000 WI App 92, Wis. 2d __, 769 N.W.2d 154,

child or to another. 08-2664.

(2) If criminal negligence is an element of a crime in chs. 939

to 951 or s. 346.62, the negligence is indicated by the term “ne§i89-32 Attempt. (1) GENERALLY. Whoever attempts to com-
gent” or “negligently”. mit a felony or a crime specified in s. 940.19, 940.195, 943.20, or

History: 1987 a. 399; 1989 a. 56 s. 259; 1997 a. 180, 295. 943.74may be fined or imprisoned or both as provided under sub.

Judicial Council Note, 1988:This section is new. It provides a uniform definition (19), except:
of criminal negligence, patterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (2). ; ; ;
Criminal negligence means the creation of a substantial and unreasonable risk ﬁ‘a) ,Wh‘?ever attempts_to commit a crime for which the penalty
death or great bodily harm to another, of which the actor should be aware. [BIlIfe imprisonment is guilty of a Class B felony.
191-5] (bm) Whoever attempts to commit a Class | felony, other than

The definition of criminal negligence as applied to homicide by negligent opera- . . f
tion of a vehicle is not unconstitutionally vague. State v. Barman, 183 Wis. 2d 1§5]e to which a penalty enhancement statute listed in s. 973.01 (2)

515 N.W.2d 493 (Ct. App. 1994). (c) 2. a. or b. is being applied, is guilty of a Class A misdemeanor.

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-2-10 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through 2009 Act 100 and December 30, 2009.
Updated 07-08 Wis. Stats. Database 6
939.32 CRIMES — GENERALLY Not certified under s. 35.18 (2), stats.

(c) Whoever attempts to commit a crime under ss. 940.421t0. to the maximum term of imprisonment calculated under sub.
940.45 is subject to the penalty for the completed act, as providég) (b).
in's. 940.46. (2) MISDEMEANOR COMPUTER CRIMES. Whoever attempts to
(cm) Whoever attempts to commit a crime under s. 941.21cismmit a misdemeanor under s. 943.70 is subject to:
subject to the penalty provided in that section for the completed(a) A Class D forfeiture if it is the person’s first violation under
act. S. 943.70.

(d) Whoever attempts to commit a crime under s. 948.07 is(b) A Class C forfeiture if it is the person’s 2nd violation under
subject to the penalty provided in that section for the completed943.70.

act. (c) A Class B forfeiture if it is the person’s 3rd violation under
(e) Whoever attempts to commit a crime under s. 948.605 §3)943.70.

(a) is subject to the penalty provided in that paragraph for the com<(d) A Class A forfeiture if it is the person’s 4th or subsequent

pleted act. violation under s. 943.70.

~ (f) Whoever attempts to commit a crime under s. 946.79 is sub-(2m) MISDEMEANOR CRIMES AGAINST FINANCIAL INSTITUTION.

ject to the penalty provided in that section for the completed a@thoever attempts to commit a crime under s. 943.81, 943.82 (1),
(9) Whoever attempts to commit a crime under s. 101.10 @33..83, or 943.84 that is a Class A misdem(_eanor under s. 943.91

(e) is subject to the penalty for the completed act, as providedtn is subject to the penalty for a Class B misdemeanor.

s. 101.10 (4) (b). (3) REQUIREMENTS. An attempt to commit a crime requires
(1g) MaxiMum PENALTY. The maximum penalty for an that the actor have an intent to perform acts and attain a result

attempt tccommit a crime that is punishable under sub. (1) (introyhich, if accomplished, would constitute such crime and that the

is as follows: actordoes acts toward the commission of the crime which demon-
(a) The maximum fine is one—half of the maximum fine for t rate unequivocally, under all the circumstances, that the actor

completed crime ormed that intent and would commit the crime except for the

o . . . intervention of another person or some other extraneous factor.

(b) 1. If neither s. 939.62 (1) nor s. 961.48 is being appliedyjisiory: 1977 c. 173; 1981 c. 118; 1983 a. 438; 1987 a. 332; 1989 a. 336; 1991

the maximum term of imprisonment is one—half of the maximum 17; 1993 a. 98, 486; 1997 a. 295; 2001 a. 91, 109; 2003 a. 36, 321; 2005 a. 14, 212.

term of imprisonment, as increased by any penalty enhancemenfere is no crime of “attempted homicide by reckless conduct” since the com-

statute listed in s. 973.01 (2) () 2. a. and b., for the compleB", trioe Ges o edre e WS 208 Cago st demonstrate intent

crime. Attempted 1st-degree murder was shown when only the fact of the gun misfiring

i i H H 1d the action of the intended victim prevented completion of the crime. Austin v.
2. If either s. 939.62 (1) or 961.48 is being applied, the rr]agﬁate' 55 Wis. 20 716, 190 N.W.2d 847 (1971).
mum term of imprisonment is determined by the following thevictim's kicking of the defendant in the mouth and other resistance was a valid
method: extraneous factor preventing the completion of a crime, an essential requirement for
. _ - . . the crime of attempted rape. Adams v. State, 57 Wis. 2d 515, 204 N.W.2d 657 (1973).
a Mqltlplylng by one-half the maximum term of |mpr_|son-_ The screams and struggles of an intended rape victim werkeetivef intervening
ment, as increased by any penalty enhancemeﬂt statute listed drushsicforce not under the defendant’s control. Leach v. State, 83 Wis. 2d 199, 265
973.01 (2) (c) 2. a. and b., for the completed crime. N-%Z? 195 (1978). he crime el  criminal
- - efailure to consummate the crime is not an essential element of criminal attempt
b. Applying s. 939.62 (1) or 961.48 to the product obtainggder sub. (2). Berry v. State, 90 Wis. 2d 316, 280 N.W.2d 204 (1979).

under subd. 2. a. The intervention of an extraneous factor is not an essential element of criminal

: e attempt. Hamiel v. State, 92 Wis. 2d 656, 285 N.W.2d 639 (1979).
(1m) BIFURCATED SENTENCES. If the court Imposes a bifur To prove attempt, the state must prove intent to commit a specific crime accompa-

cated sentence under s. 973.01 (1) for an attempt to COMMy{ed by sufficient acts to demonstrate unequivocally that it was improbable that the
crime that is punishable under sub. (1) (intro.), the followinggcused would have desisted of his or her own free will. State v. Stewart, 143 Wis.

; . d 28, 420 N.W.2d 44 (1988).
reqwremepts apply: . . Subs (1) and (2) enumerate all offenses that may be prosecuted as attempts. State
(a) Maximum term of confinement for attempt to commit clag-Cvorovic, 158 Wis. 2d 630, 462 N.W.2d 897 (Ct. App. 1990).
sified felony.1. Subject to the minimum term of extended super-The meaning of “have an intent to” in sub. (3) should be defined and interpreted

vision required under s. 973.01 (2) (d), if the crime is a classifi feIAaSShltggeﬂl)}:nmmal statutes. State v. Weeks, 165 Wis. 2d 200, 477 N.W.2d 642

felony and neither s. 939.62 (1) nor 961.48 is being applied, the/hen a sentence for an attempted crime is subject to repeater enhancement, the

maximum term of confinement in prison is one—half of the maxiraximumpenalty for the underlying crime is halved under sub. (1), then the enhancer
mum term of confinement in prison specified ins. 973.01 (2) (kﬁg%ided to that penalty. State v. Bush, 185 Wis. 2d 716, 519 N.W.2d 645 (Ct. App.
as increased by any penalty enhancement statute listed in s. 973k intervention of an extraneous factor that prevents the commission of a crime

(2) (c) 2. a. and b., for the classified felony. is irrelevant to an attempt to commit the crime unless the factor may negate the intent
. L . . to commit the crime. That a defendant believed he was acquiring stolen property

2. Subject to the minimum term of extended supervisiQihen the property was not actually stolen did not prevent the prosecution of the
required under s. 973.01 (2) (d), if the crime is a classified feloggfendant for attempt to receive stolen property. State v. Kordas, 191 Wis. 2d 124,

; ; ; ; N.W.2d 483 (Ct. App. 1995).
and either s. 939.62 (1) or 961.48 is belng applled, the court Sﬁ tempted felony murder, s. 940.03, does not exist. Attempt requires intent, and

determine the maximum term of confinement in prison by the falke crime of felony murder is complete without specific intent. State v. Briggs, 218
lowing method: Wis. 2d 61, 579 N.W.2d 783 (Ct. App. 1998), 97-1558.
L . . The conduct element of sub. (3) is satisfied when the accused engages in conduct
a. Multiplying by one—-half the maximum term of confine+that demonstrates that only a circumstance beyond the accused’s control could pre-
ment in prison specified in s. 973.01 (2) (b), as increased by aﬁgthe crime; that it has become too late to repent and withdraw. Stigatiaorn,

f ; is. 2d 526, 581 N.W.2d 544 (Ct. App. 1998), 97-2235.
penalty enhancement statutes listed in s. 973.01 (2) (C) 2.a me crimes include attempt and cannot be combined with the general attempt

b., for the classified felony. statue.One cannot attempt to attempt to cause. State v. DeRango, 229 Wis. 2d 1, 599

b. Applying s. 939.62 (1) or 961.48 to the product obtaindf"V:24 27 (Ct App. 1999), 98-0642.
under subd. 2. a.

(b) Maximum term of extended supervision for attempt to com- SUBCHAPTER 1lI
mit classified felonyThemaximum term of extended supervision
for an attempt to commit a classified felony is one-half of the DEFENSES TO CRIMINAL LIABILITY
maximum term of extended supervision for the completed crime
under s. 973.01 (2) (d). 939.42 Intoxication. An intoxicated or a drugged condition

(c) Maximum term of confinement for attempt to comnm@ the actor is a defense only if such condition:
unclassifiedielony or misdemeanoihe court shall determine the (1) Is involuntarily produced and renders the actor incapable
maximumterm of confinement in prison for an attempt to commif distinguishing between right and wrong in regard to the alleged
a crime other than a classified felony by applying s. 973.01 (2) (minal act at the time the act is committed; or
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(2) Negatives the existence of a state of mind essential to the(1) When the actor’s conduct occurs under circumstances of
crime, except as provided in s. 939.24 (3). coercion or necessity so as to be privileged under s. 939.46 or
History: 1987 a. 399. 939.47; or

To be relieved from responsibility for criminal acts, it is not enough for a defendant ) e _
to establish that he or she was under the influence of intoxicating beverages; the(z) Whenthe actor’s conduct is in defense of persons or prop

defendant must establish that degree of intoxication that means he or she was ugélly under any of the circumstances described in s. 939.48 or
incapable of forming the intent requisite to the commission of the crime chargg89.49: or
State v. Guiden, 46 Wis. 2d 328, 174 N.W.2d 488 (1970). ' , . . .

This section does not afford a defense when drugs were taken voluntarily and the3) Whe'_" the actor’s conduct is n good faith and_ls an appar-
facts demonstrate that there was an intent to kill and conceal the crime. Gibsa@ntly authorized and reasonable fulfillment of any duties of a pub-

State, 55 Wis. 2d 110, 197 N.W.2d 813 (1972). lic office: or
Evidence of addiction was properly excluded as a basis for showing “involuntari- ’ , . .
ness.” Loveday v. State, 74 Wis. 2d 503, 247 N.W.2d 116 (1976). (4) When the actor’s conduct is a reasonable accomplishment

Voluntary intoxication instructions were proper when the defendant, sufferi@f a lawful arrest; or

from a non-temporary pre—psychotic condition, precipitated a temporary psychotic : P

state byvoluntary intoxication. State v. Kolisnitschenko, 84 Wis. 2d 492, 267 N.W.2d (5) (a) _ln this SUbseCt|on_' n .

321 (1978). 1. “Child” has the meaning specified in s. 948.01 (1).
The intoxication instruction did not impermissibly shift the burden of proof to the « : AP "

accused. State v. Reynosa, 108 Wis. 2d 499, 322 N.W.2d 504 (Ct. App. 1982). . 3 'Person responsible for the child’s welfare” includes the
A correct statement of the law under this section should be conveyed to the @Rild’s parent, stepparent or guardian; an employee of a public or

by instructing it that it must consider the evidence regarding whether the defendarivate residential home, institution or agency in which the child
wasintoxicated at the time of the alleged offense. State v. FbSteWVis. 2d 14, 528

resides or is confined or that provides services to the child; or any
N.W.2d 22 (Ct. App. 1995). b oo . .
It is not a requirement of the defense of involuntary intoxication when intoxicati@ther person legally responsible for the child’s welfare in a resi-
is caused by prescription drugs that the defendant did not know of the drug’s intgkential setting.
cating effect. Intoxication resulting from compliance with a physician’s advice will , . L .
not be deemed voluntary just because the defendant was aware of potential adverd®) When the aCth s conduct |s_reasonable discipline of a C_h||d_
side effects. State v. Gardner, 230 Wis. 2d 32, 601 N.W.2d 670 (Ct. App. 1998}, a person responsible for the child’s welfare. Reasonable disci-

98-2655. ; H ;
To be entitled to an instruction on involuntary intoxication, the defendant mLBlme may involve only such force as a reasonable person believes

come forward with credible and sufficient evidence of intoxication to the extent tHat Nécessary. It is never reaS_Onab|e discipline to use force which
tzhde e?z?fgg(iaﬂtvv\\/lazsd U6n7aoblec io Elstln%ggg rlggt ;rggg_)wrong- State v. G&x8delis. s intended to cause great bodily harm or death or creates an unrea-
' o (Ct. App. 1999), : sonable risk of great bodily harm or death.

Alcoholism as a defense. 53 MLR 445. , .
(6) Whenfor any other reason the actor’s condugtrisileged

939.43 Mistake. (1) An honest error, whether of fact or ofby the statutory or common law of this state.

law other than criminal law, is a defense if it negatives the exislT*ti]Swai ,|1979 C(-j 110 St; ‘zg)(fl)? 193,7 a-ﬂ3,3,2?| 198:? a 3%h 1995 a. fl“-th o did
; ; ; e privilege under sub. or public officials acting with apparent authority di
tence of a .State of mind essential to t.he crime. . not apply to a volunteer fire fighter driving while under the influence of an intoxicant.
(2) A mistake as to the age of a minor or as to the existencesate v. Schoenheide, 104 Wis. 2d 114, 310 N.W.2d 650 (Ct. App. 1981).
ituti i i i i foster parent is a “person legally responsible for the child’s welfare” under sub.
consfitutionality othe section under which the actor s prosecutag® Ger PAIGIL I PO R RIS 0 S Ape 15l
p 9 Aamother’s live—in boyfriend did not have parental immunity under sub. (5). The
defense. boyfriend did not have legal responsibility for the mother’s children, and the term
Theprosecution of an individual who relied on a governmentigiiafs statutorily ~ “parent” will not be interpreted to include persansdoco parentis State v. Dodd,
required legal opinion would impose an unconscionable rigidity in the law. Statel5 Wis. 2d 560, 518 N.W.2d 300 (Ct. App. 1994)
Davis, 63 Wis. 2d 75, 216 N.W.2d 31 (1974). A convicted felon’s possession of a firearm is privileged under sub. (6) in limited
Mistake is not a defense to criminal negligence. A defendant's subjective stat€@fimerated circumstances. State v. Coleman, 206 Wis. 2d 199, 556 N.w.2d 701
mind is not relevant to determining criminal negligence. State v. Lindvig, 205 W(d.996), 95-0917. . . ) )
2d 100, 555 N.W.2d 197 (Ct. App. 1996), 96-0235. The common law privilege to forcibly resist an unlawful arrest is abrogated. State
v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 (1998), 96-0914.
. . I There is nstatutory or common law privilege for the crime of carrying a concealed
939.44 Adequate provocation. (1) In this section: weaporunder s. 941.23. State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780 (1999),
(@) “Adequate” means sufficient to cause complete lack ®f-1423. Ny N
; R . : Under the facts of the case, the privilege of self-defense was inapplicable to a
self-control in an ordinarily constituted person. charge otarrying a concealed weapon. State v. Nollie, 2002 WI 4, 249 Wis. 2d 538,
(b) “Provocation” means something which the defendant re&3 ’\t‘).Vgé%?n%g(r)f)groazggiibusable homicide by accident or misfortune. Accident is
sonably believes the intended victim has done which causes {ifEense that negatives intent. If a person kills another by accident, the killing could
defendant to lack self-control completely at the time of causing have been intentional. Accident must be disproved beyond a reasonable doubt
death when a defendant raises it as a defense. When the state proves intent to kill beyond
’ i X . X a reasonable doubt, it necessarily disproves accident. State v. Watkins, 2002 WI 101,
(2) Adequate provocation is an affirmative defense only @55 wis. 2d 265, 647 N.w.2d 244, 00-0064.
first-degree intentional homicide and mitigates that offense tcd* defendant may demonstrate that he or she was acting lawfully, a necessary ele-
2nd-d intenti Ih icid ment of an accident defense, by showing that he or she was acting in lawful self-de-
nd-—degree intenuonal homicide. fense. Although intentionally pointing a firearm at another constitutes a violation of
History: 1987 a. 399. s. 941.20, under s. 939.48 (1) a person is privileged to point a gun at another person
Judicial Council Note, 1988:Sub. (1) codifies Wisconsin decisions definingin self-defense if the person reasonably believes that the threat of force is necessary
“heat ofpassion” under prior s. 940.05. Ryan v. State, 115 Wis. 488 (1902); Johnsmprevent or terminate what he or she reasonably believes to be an unlawful interfer-
v. State, 129 Wis. 146 (1906); Carlone v. State, 150 Wis. 38 (1912); Zenou v. Statee. State v. Watkins, 2002 WI 101, 255 Wis. 2d 265, 647 N.W.2d 244, 00-0064.
4 Wis. 2d 655 (1958); State v. Bond, 41 Wis. 2d 219 (1969); State v. Williford, 103To overcome the privilege of parental discipline in sub. (5), the state must prove
Wis. 2d 98 (1981). beyond aeasonable doubt that only one of the following is not met: 1) the use of force
Traditionally, provocatiomad 2 essential requirements. State v. Williford, supramust bereasonably necessary; 2) the amount and nature of the force used must be rea-
at 113. The first reflected in sub. (1) (b), is subjective. The defendant must have as@g@bleand 3) the force used must not be known to cause, or create a substantial risk
in response to provocation. This necessitates an assessment of the particular defiegreat bodily harm or death. Whether a reasonable person would have believed the
dant's state of mind at the time of the killing. The 2nd requirement, reflected in safount of force used was necessary and not excessive must be determined from the
(1) (a), is objective. Only provocation sufficient to cause a reasonable person to &igadpoint of the defendant at the time of the defendant’s acts. The standard is what
self-control completely is legally adequate to mitigate the severity of the offens@ DEE‘{SOH %f ordlr&arytr;nte[llgenc? and DtLUCéem?et VgOL;'?h h?_ve befllt%VEd"In the ?efen-
Sub. (2) clarifies that adequate provocation is an affirmative defense to first-g@nt'sposition under the circumstances that existed at the time of the allégesto
gree intentional homicide. Although adequate provocation doe®gate the intent gtate v. Kimberly B2005 W1 App 115, 283 Wis. 2d 731, 699 N.W.2d 641, 04-1424,
to kill such that the burden of persuasion rests on the state by constitutional principle@stimony supporting the defendant father's assertion that he was beaten with a
(Mullaney v. Wilbur,421 U.S. 684, (1975), Wisconsin has chosen to place the burdeft as a child was not relevant to whether the amount of force he used in spanking
of disproving this defensive matter on the prosecution beyond a reasonable d Liﬁlanghter was objectively reasonable. A parent may not abuse his or her child and
State v. Lee, 108 Wis. 2d 1 (1982). Since adequate provocation is not an affirmagigém that conduct is reasonable based on his or her history of being similarly abused.
defense t@nd-degree intentional homicide, its effect is to mitigate the severity of anate v. Williams, 2006 W1 App 212, 296 Wis. 2d 834, 723 N.W.2d 719, 05-2282.
intentional homicide from first to 2nd degree. [Bill 191-S] )
939.46 Coercion. (1) A threat by a person other than the
939.45 Privilege. The fact that the actor’s conduct is privi-actor’s cocongpator which causes the actor reasonably to believe
leged, although otherwise criminal, is a defense to prosecutiontfwat his or her act is the only means of preventing imminent death
any crime based on that conduct. The defense of privilege carobgreat bodily harm to the actor or another and which causes him

claimed under any of the following circumstances: or her so to act is a defense to a prosecution for any crime based
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on that act, except that if the prosecution is for first-degree inten-(b) The privilege lost by provocation may be regained if the
tional homicide, the degree of the crime is reduced to 2nd—degaetor in good faith withdraws from the fight and gives adequate
intentional homicide. notice thereof to his or her assailant.

(Im) A victim of a violation of s. 940.302 (2) or 948.051 has (c) A person who provokes an attack, whether by lawful or
an affirmative defense for any offense committed as a direct resuitawful conduct, with intent to use such an attack as an excuse
of the violation of s. 940.302 (2) or 948.051 without regard to cause death or great bodily harm to his or her assailant is not
whether anyone was prosecuted or convicted for the violationesttitled to claim the privilege of self-defense.

S. 940.302 (2) or 948.051. (3) The privilege of self-defense extends not only to the inten-
(2) Itis no defense to a prosecution of a married person thianal infliction of harm upon a real or apparent wrongdoer, but
the alleged crime was committed by command of the spouse afso totheunintended infliction of harm upon a 3rd person, except
is there any presumption of coercion when a crime is committéat if the unintended infliction of harm amounts to the crime of
by a married person in the presence of the spouse. first—-degree o2nd-degree reckless homicide, homicide by negli-
History: 1975 c. 94; 1987 a. 399; 2007 a. 116. ) gent handling of dangerous weapon, explosives or fire, first-de-
Judicial Council Note, 1988:Sub. (1) is amended by conforming references to th% e and—degree reckless injury or injury by negligent handling

statute titles created by this bill. Since coercion mitigates first-degree intentio . . L
homicide to 2nd degree, it is obviously not a defense to prosecution for the la@érdangerous weapon, explosives or fire, the actor is liable for

crime. [Bill 191-S] whichever one of those crimes is committed.

The state must disprove an asserted coercion defense beyond a reasonable dou ; .
Moes v. State, 91 Wis. 2d 756, 284 N.W.2d 66 (1979). ?11) A person is privileged to defend a 3rd person from real or

Thecoercion defense is limited to the most severe form of inducement. It requiggparent unlawful interference by another under the same condi-

finding that the actor believed he or she was threatened with immediate death or giedis and by the same means as those amieby which the per-
bodily harm with no possible escape other than the commission of a cratiin f . .
defendant seeking a coercion defense instruction must meet the initial buptden ofSON IS pnwleged to defend himself or herself from real or apparent

ducing evidence to support giving an instruction. That the defendant reasonamilawful interference, provided that the person reasonably

believedthat a companion would attempt to harm him or her if he if he or she did ngblieves that the facts are such that the 3rd person would be privi-
comply with the companion’s orders only suggests thatdfest course was to com- dt ti [f-def d that th 's int fi .
ply with companion’s orders, not that it was the only course. State v. Keeran, 288@€d to act in self-defense an at the person's intervention 1S

W1 App 4, 268 Wis. 2d 761, 674 N.W.2d 570, 01-1892. necessary for the protection of the 3rd person.

(5) A person is privileged to use force against another if the

h bl beli hat hi h i th erson reasonably believes that to use such force is necessary to
pre 9 p y - es not extend to the intentional use of force intended or likely

or great bodily harm to the actor or another and which causes B < qeath

or her so to act, is a defense to a prosecution for any crime base£ In thi ’ i “unlawful” ither torti

on that act, except that if the prosecution is for first-degree inten-(0) ’} 'Sh.i‘?tc éog uniaw Iul meabnsthel er tortious or

tional homicide, the degree of the crime is reduced to 2nd—deg?é|§ressf y prohibitéd by criminal law or both.

intentional homicide 'S‘F’Ty- 1987'a. 399; 1993 a. 486; 42005 a. 253. )

. ' Judicial Council Note, 1988:Sub. (3) is amended by conforming references to the

History: 1987 a. 399. ) o ) statute titles as affected by this bill. [Bill 191-S]

Judicial Council Note, 1988:This section is amended by conforming references when adefendant testified that he did not intend to shoot or use force, he could not
to the statute titles created by this bill. Since necessity mitigates first-degree intafim self-defense. Cleghorn v. State, 55 Wis. 2d 466, 198 N.W.2d 577 (1972).
tional homicide to 2nd degree, it is obviously not a defense to prosecution for the latteg, . () (b) is inapplicable to a defendant if the nature of the initial provocation is
crime. [Bill 191-S] ) ) agun—in—hand confrontation of an intended victim by a self-identified robber. Under

The defense of necessity was unavailable to a demonstrator who sought to sps circumstances the intended victim is justifiettiéruse of force in the exercise
shipment ofuclear fuel on the grounds of safeState v. Olsen, 99 Wis. 2d 572, 299 of the right of self-defense. Ruffv. State, 65 Wis. 2d 713, 223 N.W.2d 446 (1974).
N'W'Zd. 632 (Ct App. 1989)' . . S . . Whether a defendant’s belief was reasonable under subs. (1) and (4) depends, in

Heroinaddiction is not a *natural physical force” as used in this section. An addight upon the parties’ personal characteristics and histories and whethewevents
caught injecting heroin in jail, who was not provided methadone as had been preBhtinuous. State v. Jones, 147 Wis. 2d 806, 434 N.W.2d 380 (1989).
ised, was not entitled to assert necessity against a charge of possession of h%ﬁ/ﬂdence of prior specific instances of violence that were known to the accused

939.47 Necessity. Pressure of natural physical forces whic

because his addiction ultimately resulted from his conscious decision to start u be - : h P
h ; presented to support a defense of self-defense. The evidence is not limited
glggfla,ggu'gs' State v. Anthuber, 201 Wis. 2d 512, 549 N.W.2d 477 (Ct. App. 199 the accused’s own testimony, but the evidence may not be extended to the point that
: it is being offered to prove that the victim acted in conformity with his or her violent
tendencies. State v. Daniels, 160 Wis. 2d 85, 465 N.W.2d 633 (1991).
939.48 Self-defense and defense of others. (1) A per- Imperfectself-defense contains an initial threshold element requiring a reasonable
son is privileged to threaten or intentionally use force againgtief that the defendant was terminating an unlawful interference with his or her per-

indemi i _ son. State v. Camacho, 176 Wis. 2d 860, 501 N.W.2d 380 (1993).
another for the purpose of preventing inating what the per he reasonableness of a person’s belief under sub. (1) is judged from the position

son reasonably believes to be an unlawful interfer.ence With hiS) person of ordinary intelligence and prudence in the same situation as the defend-
her person by such other person. The actor may intentionally eisgnot a person identical to the defendant placed in the same situation as the defend-

0n|y such force or threat thereof as the actor reasonably belieyisAdefendant's gycho-social history showing past violence toward the defendant
iS, generally not relevant to this objective standard, although it may be relevant, as in

is necessary to prevent or termin_ate_ the interferen_ce- The agffisal abuse cases, where the actors are the homicide victim and defendant. State
may not intentionally use force which is intended or likely to causgtampton, 207 Wis. 2d 369, 558 N.W.2d 884 (Ct. App. 1996).
death or great bodily harm unless the actor reasonably be”e\{%%e right to resist unlawful arrest is not part of the statutory right to self-defense.

|

L : . common law privilege that is abrogated. State v. Hobson, 218 Wis. 2d 350, 577
that such force is necessary to prevent imminent death or grg¢@i2d 825 (1998), 96-0914.

bodily harm to himself or herself. While there is no statutory duty to retreat, whether the opportunity to retreat was
. - Qivailable goes to whether the defendant reasonably believed the force used was nec-
(2) Provocation affects the privilege of self-defense as falssary to prevent an interference with his or her person. A jury instruction to that
lows: effectwas properState v. Vénger, 225 \ig. 2d 495, 593 N.W.2d 467 (Ct. App. 1999),

. . —-1739.
(@) A person who engages in unlawful conduct of a type III(esf%\/hen a defendant fails to establish a factual basis to raise self-defense, prior spe-
to provoke others to attack him or her and thereby does provakie acts of violence by the victim have no probative value. The presentation of sub-
an attack is not entitled to claim the privilege of self-defenggstivetestimony by an accused, going to a belief that taking steps in self-defense was

. . . N ary, isot sufficient for the admission of self-defense evidence. Stetead,
against such attack, except when the attack which ensues is gﬁé%s\?v.%p 27; '21'10 Wis. 2d 162,|62|2 N.w.2d 9, 99—5307\f.

type causing the person engaging in the unlawful conduct to reathough intentionally pointing a firearm at another constitutes a violation of s.

i icin i i .20, under sub. (1) a person is privileged to point a gamo#ter person in self—
Sonably believe that he or she is in imminent danger of deathg ense if the person reasonably believes that the threat of force is necessary to pre-

great bodily harm- In .SUCh a case, the person engaging in or terminate what he or she reasonably believes to be an unlawful interference.
unlawful conduct is privileged to act in self-defense, but the pétate v. Watkins, 2002 W1 101, 255 Wis. 2d 265, 647 N.W.2d 244, 00-0064.

; i ; i defendant asserting perfect self-defense against a charge of 1st-degree murder
son is not privileged to resort to the use of force intended or "k%lz\st meet an objective threshold showing that he or she reasonably believed that he

to cause death to the person’s assailant unless the person reases-was preventing or terminating an unlawful interference with his or her person
ably believes he or she has exhausted every other reasonafsl¢hat the force used was necessary to prevent imminent death or great bodily harm.

; ; :flefendant asserting the defense of unnecessary defensive force s. 940.01 (2) (b) to
means to escape from or otherwise avoid death or great bOQI arge of 1st-degree murder is not required to satisfy the objective threshold show-

harm at the hands of his or her assailant. ing. State v. Head, 2002 WI 99, 255 Wis. 2d 194, 648 N.W.2d 413, 99-3071.
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b |A' perst?]n tr]pay employ deadlst/ f0r0$ atgaigst} another, if the perISfC;n reasonably(g) For a Class G felony, a fine not to exceed $25,000 or impris-
elieves that force is necessary to protect a 3rd—person or one’s self from immi
death or great bodily harm, without incurring civil liability for injury to the otherl.}j}m‘nent not to exceed 10 years, or both.

Clark v. Ziedonis, 513 F. 2d 79 (1975). (h) For a Class H felony, a fine not to exceed $10,000 or impris-

Self-defense — prior acts of the victim. 1974 WLR 266. ) _ onment not to exceed 6 years, or both.

State v. Camachdrhe Judicial Creation of an Objective Element to Wisconsin's . | fel fi d . .
Law of Imperfect Self-defense Homicide. Leiser. 1995 WLR 742. (i) ForacClass I felony, a fine not to exceed $10,000 or impris-

onment not to exceed 3 years and 6 months, or both.
i i History: 1977 c. 173; 1981 c. 280; 1987 a. 332 s. 64; 1993 a. 194; 1995 a. 69; 1997

939.49 Defense of property and protection against a. D63, 1600 4. 188: 2001 2 106,
retail theft. (1) A person is privileged to threaten or intention-

ally use force against another for the purpose of preventing or 59 51 Classification of misdemeanors. (1) Misde-
minating what the person reasonably believes to be an unlawffanors in chs. 939 to 951 are classified as follows:

interferencewith the person’s property. Only such degree of force a) Class A misdemeanor.
or threat thereof may intentionally be used as the actor reasonabl% .
believes is necessary to prevent or terminate the interference. [t°) Class B misdemeanor.
is not reasonable to intentionally use force intended or likely to (¢) Class C misdemeanor.
cause death or great bodily harm for the sole purpose of defens€2) A misdemeanor is a Class A, B or C misdemeanor when
of one’s property. it is so specified in chs. 939 to 951.

(2) A person is privileged to defend a 3rd person’s property (3) Penalties for misdemeanors are as follows:
from real or apparent unlawful interference by another under the(a) For a Class A misdemeanor, a fine not to exceed $10,000
same conditions and by the same means as those under anek limprisonment not to exceed 9 months, or both.
which the person is privileged to defend his or her own property (b) For a Class B misdemeanor, a fine not to exceed $1,000 or
from real or apparent unlawful interference, provided that the p%prisonment not to exceed 90 days, or both.
son reasonably believes that the facts are such as would give th(sc) For a Class C misdemeanor. a fine not to exceed $500 or
3rd person the privilege to defend his or her own property, that m?prisonment not to exceed 30 da);s, or both.
or her intervention is necessary for the protection of the 3rd pelggiory: 1977 ¢. 173; 1987 a. 332 s. 64; 1997 a. 35.
son’s property, and that the 3rd person whose property the person
is protecting is a member of his or her immediate family or hou89.52 Classification of forfeitures. (1) Except as pro-
hold or aperson whose property the person has a legal duty to prigled in ss. 946.86 and 946.87, forfeitures in chs. 939 to 951 are
tect, or is a merchant and the actor is the merchant's employeelassified as follows:
agent. An official or adult employee or agent of a library is privi- (a) Class A forfeiture.
leged to defend the property of the library in the manner specmed(b) Class B forfeiture.
in this subsgctlon. . “ N . . (c) Class C forfeiture.

(3) In this section “unlawful” means either tortious or (d) Class D forfeiture
expressly prohibited by criminal law or both. X )

History: 1979 c. 245; 1981 ¢. 270; 1993 a. 486. (e) Class E forfeiture.

Flight on the part of one suspected of a felony does not, of itself, warrant the use(2) A forfeiture is a Class A, B, C, D or E forfeiture when it is
of deadly force by an arresting officer, and it is only in certain aggravated circugk?: specified in chs. 939 to 951
stances that a police officer may shoot a fleeing suspect. Clark v. Ziedonis, 368 F. ’ )

Supp. 544 (1973). (3) Penalties for forfeitures are as follows:
(a) For a Class forfeiture, a forfeiture not to exceed $10,000.
SUBCHAPTER IV (b) ForaClass B forfellture, a fon‘elFure not to exceed $1,000.
(c) For a Class C forfeiture, a forfeiture not to exceed $500.
PENALTIES (d) For a Class D forfeiture, a forfeiture not to exceed $200.

(e) For a Class E forfeiture, a forfeiture not to exceed $25.

I . S History: 1977 c. 173; 1981 c. 280; 1987 a. 171; 1987 a. 332 s. 64; 1989 a. 121.
939.50 Classification of felonies. (1) Felonies in the stat- Y

utes are classified as follows: 939.60 Felony and misdemeanor defined. A crime pun-
(@) Class A felony. ishable byimprisonment in the \lconsinstate prisons is a felony.
(b) Class B felony. Every other crime is a misdemeanor.

History: 1977 c. 418 s. 924 (18) (e).
A statutory offense punishable by imprisonment of one year or less in an unspeci-

(c) Class C felony.

(d) Class D felony. fied place of confinement may result in confinement in a state prison and, therefore,
| fel is a felony, regardless of the classification of the offense at the time of the statute’s

(e) Class E felony. enactment. State ex rel. McDonald v. Douglas County Circuit Ct. 100 Wis. 2d 569,
(f) Class F fe|ony. 302 N.W.2d 462 (1981).
(9) Class G felony. 939.61 Penalty when none expressed. (1) If a person is
(h) Class H felony. convicted of arct or omissioprohibited by statute and for which
(i) Class I felony. no penalty is expressed, the person shall be subject to a forfeiture
(2) AfelonyisaClassA, B, C, D, E, F, G, H, or | felony wheiiot to exceed $200.

it is so specified in the statutes. (2) If a person is convicted of a misdemeanor under state law
(3) Penalties for felonies are as follows: for which no penalty is expressed, the person may be fined not

more than $500 or imprisoned not more than 30 days or both.

(a) For a Class A felony, life imprisonment. 3) C | ki bolished
P— ommon law penalties are abolished.
(b) For a Class B felony, imprisonment not to exceed 60 yearsﬁistory: 1977 ¢ 173,

(c) For a Class C felony, a fine not to exceed $100,000 or

imprisonment not to exceed 40 years, or both. 939.615 Lifetime supervision of serious sex offend-
(d) For a Class D felony, a fine not to exceed $100,000 &is. (1) DEFINITIONS. In this section:
imprisonment not to exceed 25 years, or both. (a) “Department” means the department of corrections.
(e) For a Class E felony, a fine not to exceed $50,000 or impris-(b) “Serious sex offense” means any of the following:
onment not to exceed 15 years, or both. 1. A violation, or the solicitation, conspiracy, or attempt to
(f) For a Class F felony, a fine not to exceed $25,000 or impresmmit a violation, of s. 940.22 (2), 940.225 (1), (2), or (3),
onment not to exceed 12 years and 6 months, or both. 948.02 (1) or (2), 948.025 (1), 948.05 (1) or (1m), 948.051,
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948.055 (1), 948.06, 948.07, 948.075, 948.08, 948.085, 948sldnand, if warranted, to refer the person to the appropriate prose-
(2) (a), 948.12, or 948.13 or of s. 940.302 (2) if s. 940.302 (2) @jting agency for commencement of prosecution under sub. (7).
1. b. applies. (b) The department shall charge a fee to a person placed on life-
2. A violation, or the solicitation, conspiracy or attempt ttme supervision to partially reimburse the department for the
commit a violation, under ch. 940, 943, 944 or 948 other tharcasts ofproviding supervision and services. The department shall
violation specified in subd. 1., if the court determines that one g8t varying rates for persons placed on lifetime supervision based
the purposes for the conduct constituting the violation was for the ability to pay and with the goal of receiving at least $1 per day,
actor’s sexual arousal or gratification. if appropriate, from each person placed on lifetime supervision.
(2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (a) Except The department may decide not to charge a fee while a person
as provided in par. (b), if a person is convicted of a serious g#gced on lifetime supervision is exempt as provided under par.
offense or found not guilty of a serious sex offense by reason(ef. The department shall collect moneys for the fees charged
mental disease or defect, the court may, in addition to sentenditigler this paragraph and credit those moneys to the appropriation
the person, placing the person on probation or, if applicable, co®gcount under s. 20.410 (1) (gh).
mitting the person under s. 971.17, place the person on lifetime(c) The department may decide not to charge a fee under par.
supervision byhe department if notice concerning lifetime supeith) to any person placed on lifetime supervision while he or she
vision was given to the person under s. 973.125 and if the caueets any of the following conditions:
determines that lifetime supervision of the person is necessary to1. Is unemployed.
protect the public. 2. Is pursuing a full-time course of instruction approved by
(b) A court may not place a person on lifetime supervisiafe department.

under this section if the person was previously placed on lifetime 3|5 undergoing treatment approved by the department and
supervision under this section for a prior conviction for a serioysynaple to work.

sex offense or a prior finding of not guilty of a serious séanse 4. Has a statement from a physician certifying to the depart-
by reason of mental disease or defect and that previous placemetiinat the person should be excused from working for medical
on lifetime supervision has not been terminated under sub. (6)s350ns

() If the prosecutor is seeking lifetime supervision for a per- (6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (&)
fsigg Yr\llgﬂtl)s (‘ilgez[gezd mtehccoourptn;tl:glrl]%li?ecszﬂlhoalisthsee:(rigfgpfsa?ctsfﬁ) libject to par. (b), a person placed on lifetime supervision under

A " - issection may file a petition requesting that lifetime supervision

a special verdict as to whether the conduct constituting #esef o torminated. A person shall file a petition requesting termina-
was for the actor’s sexual arousal or gratification. tion of lifetime supervision with the court that ordered the lifetime

(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub. (4), supervision.
the period of lifetime supervision on which a person is placed ) 1 - A person may not file a petition requesting termination
under this section shall begin at whichever of the following time jietime supervision if he or she has been convicted of a crime
is applicable: _ ) ) that was committed during the period of lifetime supervision.

(@) If the person is placed on probation for the serious sex 5 - A person may not file a petition requesting termination of
offense, upon his or her discharge from probation. _ lifetime supervision earlier than 15 years after the date on which

(b) If the person is sentenced to prison for the serious $8% period of lifetime supervision began. If a person files a petition
offense, upon his or her discharge from parole or extended supgfuesting termination of lifetime supervision at any time earlier
vision. than 15 years after the date on which the period of lifetime super-

(c) If the person is sentenced to prison for the serious ségion began, the court shall deny the petition without a hearing.
offense and is being released from prison because he or she hgg) Upon receiving a petition requesting termination of life-
reached the expiration date of his or her sentence, upon his orig& supervision, the court shall send a copy of the petition to the
release from prison. district attorney responsible for prosecuting the serious sex

(d) If the person has been committed to the departmentaffense that was the basis for the order of lifetime supervision.
health services under s. 971.17 for the serious sex offense, upppn receiving a copy of a petition sent to him or her under this
the termination of his or her commitment under s. 971.17 (5) or pisragraph, a district attorney shall conduct a criminal history
or her discharge from the commitment under s. 971.17 (6), whi¢beord search to determine whether the person has been convicted

ever is applicable. of a criminal offense that was committed during the period of life-
(e) If par. (a), (b), (c) or (d) does not apply, upon the perstime supervision. No later than 30 days after the date on which he
being sentenced for the serious sex offense. or she receives the copy of the petition, the district attorney shall

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY Be Teport the results of the criminal history record search to the court

IMPOSED. If a person is being sentenced for more than one conv#ld may provide a written response to the petition.
tion for a serious sex offense, the court may place the person offd) After reviewing the report of the district attorney submitted
one period of lifetime supervision only. A period of lifetimeunder par. (c) concerning the results of a criminal history record
supervisiorordered for a person sentenced for more than one cégarchthe court shall do whichever of the following is applicable:
viction begins at whichever of the times specified in sub. (3) is the 1. If the report of the district attorney indicates that the person
latest. filing the petition has been convicted of a criminal offense that
(5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW- ~ Was committed during the period of lifetime supervision, the court
ERSAND DUTIES OF DEPARTMENT. (&) A person placed on lifetime shall deny the person’s petition without a hearing.
supervision under this section is subject to the control of the 2. If the report of the district attorney indicates that the person
department under conditions set by the court and regulatidiiag the petition has not been convicted of a criminal offense that
established by the department that are necessary to protectwhe committed during the period of lifetime supervision, the court
public and promote the rehabilitation of the person placed on lifghall order the person to be examined under par. (e), shall notify
time supervision. the department that it may submit a report under par. (em) and
(am) The department may temporarily take a person on |iﬂfla” schedule a hearing on the petition to be conducted as pro-
time supervision into custody if the department has reasonayiéed under par. (f).
grounds tdelieve that the person has violated a condition or regu- (e) A person filing a petition requesting termination of lifetime
lation of lifetime supervision. Custody under this paragraph maypervision who is entitled to a hearing under par. (d) 2. shall be
lastonly as long as is reasonably necessary to investigate whetheamined by a person who is either a physician or a psychologist
the person violated a condition or regulation of lifetime supenlieensedunder ch. 455 and who is approved by the cdire phy-
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sician or psychologist who conducts an examination under tligibility date determination on a date that will occur before the
paragraph shall prepare a report of his or her examination thatson has served a 25-year term of confinement in prison.
includes his or her opinion of whether the person petitioning for (1r) If a person is convicted of a violation of s. 948.02 (1) (b)
termination ofifetime supervision is a danger to publithe phy- or (c) or 948.025 (1) (b), the court shall impose a bifurcated sen-
sician orpsychologist shall file the report of his or her examinatioggnce under s. 973.01. The term of confinement in prison portion
with the court within 60 days after completing the examinatiosf the bifurcated sentence shall be at least 25 years. Otherwise the
and the court shall provide copies of the report to the person filiggnalties for the crime apply, subject to any applicable penalty
the petition and the district attorney who received a copy of teghancement.
person’s petition under par. (c). The contents of the report shall 2y |t 5 person is convicted of a violation of s. 948.02 (1) (d)
be confidential until the physician or psychologist testifies atg@ 948,025 (1) (c), the court shall impose a bifurcated sentence
hearing under par. (). The person petitioning for termination gbder s.973.01. The term of confinement in prison portion of the
lifetime supervision shall pay the cost of an examination requirgiyrcated sentence shall be at least 5 years. Otherwise the penal-
under this paragraph. tiesfor the crime apply, subject to any applicable penalty enhance-
(em) After it receives notification from the court under par. (dpent.
2., the department may prepare and submit to the court a report3) Thjs section does not apply if s. 939.62 (2m) (c) applies.

concerning a person who has filed a petition requesting termi'@-e mandatory minimum sentences in this section do not apply to
tion of lifetime supervision. If the department prepares and SUy offender who was under 18 years of age when the violation
mits a report under this paragraph, the report shall include infggcrred.

mation concerning the person’s conduct while on lifetime yistory: 2005 a. 430 's. 1; 2007 a. 80; 2007 a. 97 s. 309.
supervision and an opinion as to whether lifetime supervision of
the person is still necessary to protect the public. When a re889.617 Minimum sentence for certain child sex
prepared under this paragraph has been received by the courtoffemses. (1) Except as provided in subs. (2) and (3), if a person
court shall, before the hearing under par. (f), disclose the contdstsonvicted of a violation of s. 948.05, 948.075, or 948.12, the
of the report to the attorney for the person who filed the petiti@ourtshall impose a bifurcated sentence under s. 973.01. The term
and to the district attorney. When the person who filed the petitiohconfinement in prison portion of the bifurcated sentence shall
is not represented by an attorney, the contents shall be discldsedt least 5 years for violations of s. 948.05 or 948.075 and 3 years
to the person. for violations of s. 948.12. Otherwise the penalties for the crime

(f) A hearing on a petition requesting termination of lifetim@pply, subject to any applicable penalty enhancement.
supervision may not be conducted until the person filing the peti- (2) If a person is convicted of a violation of s. 948.05, 948.075,
tion has been examined and a report of the examination has b@e®48.12, the court may impose a sentence that is less than the
filed asprovided under par. (e). Atthe hearing, the court shall tagentence required under sub. (1), or may place the person on
evidence it considers relevant to determining whether lifetinpeobation,only if the court finds that the best interests of the com-
supervision should be continued becathseperson who filed the munity will be served and the public will not be harmed and if the
petition is adanger to the public. The person who filed the petiticcourt places its reasons on the record.
and the district attorney who received the petition under par. (¢)(3) This section does not apply if the offender was under 18
may offer evidence relevant to the issue of the persiamigerous- years of age when the violation occurred.
ness and the continued need for lifetime supervision. History: 2005 a. 433.

(g9) The court may grant a petition requesting termination of . .
lifetime supervision if it determines after a hearing under par. §$9-618 Mandatory minimum sentence for repeat seri-
that lifetime supervision is no longer necessary to protegiuthe OUS Séx crimes. (1) In this section, “serious sex crime” means
lic. a violation of s. 940.225 (1) or (2).

(h) If a petition requesting termination of lifetime supervision (2) (&) Except as provided in par. (b), if a person has one or
is denied after a hearing under par. (f), the person may not fil'gre prior convictions for a serious sex crime and subsequently
subsequent petition requesting termination of lifetime supervisisAMMIts & serious sex crime, the court shall impose a bifurcated

until at least 3 years have elapsed since the most recent pet@@ftence under s. 973.01. The term of confinement in prison por-
was denied. tion of a bifurcated sentence imposed under this subsection may

. . . A~ .« ot be less than 3 years and 6 months, but otherwise the penalties
(i) If the court grants a petition requesting termination of lif the crime apply, subject to any applicable penalty enhance-

time supervision and the person is registered with the departnl% .
under s301.45, the court may also order that the person is no | @ht The court may not place the defendant on probation.

er required to comply with the reporting requirements under s.(0) If & person has one or more prior convictions for a violation
301.45?_ This paragrggh dosst applg to agpersqon who must con-O? s. 940.225 (1) or for a comparable crime under federal law or
tinue to comply with the reporting requirements for life under € law of any state and subsequently is convicted of a violation

301.45 (5) (b f [ h he is in this stat dé?Tss- 940.225 (1), the maximum term of imprisonment for the
301.45 §52n() 2b())-r orasiongashie or she s In is state UnAe;Station of s. 940,225 (1) is life imprisonment without the possi-

bility of parole or extended supervision.

(7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME ™\t " 1963 3 97, 227; 1997 a. 326: 2001 a. 109; 2005 a. 271; 2005 a. 433 s.
SUPERVISION. (@) No person placed on lifetime supervision und@g: stats. 2005 s. 939.618.

this section may knowingly violate a condition or regulation of
lifetime supervision established the court or by the department.939.619 Mandatory minimum sentence for repeat seri-
(b) 1. Except as provided in subd. 2., whoever violates par. P4 V|oIent.cr|mes. (1) In this section, “serious violent crime”
is gu||ty of a Class A misdemeanor. means a violation of s. 940.03 or 940.05.
2. Whoever violates par. (a) is guilty of a Class | felony if the (2) If @ person has one or more prior convictions for a serious
same conduct that violates par. (a) also constitutes a crime thf@ientcrime or a crime punishable by life imprisonment and sub-

a felony. sequently commits a serious violent crime, the court shall impose
History: 1997 a. 275; 1999 a. 3, 89: 2001 a. 109; 2005 a. 277; 2007 a. 20 s. 9dRifurcated sentence under s. 973.01. The term of confinement
(6) (a); 2007 a. 116. in prison portion of a bifurcated sentence imposed under this sub-
) section may not be less than 3 years and 6 months, but otherwise

939.616 Mandatory minimum sentence for child sex the penalties for the crime apply, subject to any applicable penalty

offenses. (1g) If a person is convicted of a violation of s.enhancement. The court may not place the defendant on proba-
948.02 (1) (am) or 948.025 (1) (a), notwithstanding s. 973.0{4n.

(1g9) (@) 1. and 2., the court may not make an extended supervisiafistory: 1993 a. 97; 2001 a. 109; 2005 a. 433 s. 17; Stats. 2005 s. 939.619.
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939.62 Increased penalty for habitual criminality. being sentenced under ch. 973, which conviction remains of

(1) If the actor is a repeater, as that term is defined in sub. (2), aadord and unreversed.

the pres_ent conviction is for any crime for which |mpr|sonme|_‘lt (bm) For purposes of Counting a conviction under par. (b)' it

may be imposed, except for an escape under s. 946.42 or a fajgiithmaterial that the sentence for the previous conviction was

to report under s. 946.425, the maximum term of imprisonmefihyed, withheld or suspended, or that the actor was pardoned,

prescribed by law for that crime may be increased as follows:unless the pardon was granted on the ground of innocence.
(@) A maximum term of imprisonment of one year or less may (c) If the actor is a persistent repeater, the term of imprison-

be increased to not more than 2 years. ment for the felony for which the persistent repeater presently is
(b) A maximum term of imprisonment of more than one ye&eing sentenced under ch. 973 is life imprisonment without the

but not more than 10 years may be increased by not more thaogsibility of parole or extended supervision.

years if the prior convictions were for misdemeanors and by not(d) If a prior conviction is being considered as being covered

more than 4 years if the prior conviction was for a felony. ~ under par. (a) 1m. b. or 2m. d. as comparable to a felony specified
(c) A maximum term of imprisonment of more than 10 yeatgder par. (a) Im. a. or 2m. a., am., b., or c., the conviction may

may be increased by not more than 2 years if the prior convictidrgscounted as a prior conviction under par. (b) only if the court

were for misdemeanors and by not more than 6 years if the pdetermines, beyond a reasonable doubt, that the violation relating

conviction was for a felony. to that conviction would constitute a felon_y specified undelr par.
(2) The actor is a repeater if the actor was convicted of a felof§) 1m- @. or 2m. a., am., b., or c. if committed by an adult in this

during the 5-year period immediately preceding the commissiot#te-

of the crime for which the actor presently is being sentenced, or(3) In this section “felony” and “misdemeanor” have the fol-

if the actor was convicted of a misdemeanor on 3 separate ode#ing meanings:

sionsduring that same period, which convictions remain of record (a) In case of crimes committed in this state, the terms do not

and unreversed. It is immaterial that sentence was stayed, witlctudemotor vehicle offenses under cB41 to 349 and &nses

held orsuspended, or that the actor was pardoned, unless such lpandled through proceedings in the court assigned to exercise

don was granted on the ground of innocence. In computing fhesdiction under chs. 48 and 938, but otherwise have the mean-

precedingb—year period, time which the actor spent in actual coimgs designated in s. 939.60.

finement serving a criminal sentence shall be excluded. (b) In case of crimes committed in other jurisdictions, the
(2m) (a) In this subsection: terms do not include those crimes which are equivalent to motor
1m. “Serious child sex offense” means any of the followin eh|C|e offenses under chs. 341 to 349 or to offenses handled
a. A violation of s. 948.02, 948.025 948.05, 948.05 hroughhproceedlngs in the (r:]ourt_asgfgrl]ed to exercise ]yrISdICIF]I_OFk]]

948.055, 948.06, 948.07, 948.08, 948.085, or 948.095 or 94g 99" Chs, 48 and 938 Otherwise, felony means a crime whic

or, if the victim was a minor and the convicted person was not {Heder the laws of that jurisdiction carries a prescribed maximum

victim's parent, a violation of s. 940.31. penalty of imprisonment in a prison or penitentiary for one year

or more. Misdemeanor means a crime which does not carry a pre-

b. A crime at any time under federal law or the law of anyihed maximum penalty sufficient to constitute it a felony and
otherstate or, prior to July 16, 1998, under the law of this state ﬂi}%ludes crimes pu?lishak))/le only by a fine. y

is comparable to a crime specified in subd. 1m. a. History: 1977 c. 449; 1989 a. 85; 1093 a. 289, 483, 486; 1995 a. 77, 448; 1997
2m. “Serious fe|ony" means any of the f0||owing: a. 219, 283, 295, 326; 1999 a. 32, 85, 188; 2001 a. 109; 2005 a. 14, 277; 2007 a. 116.
. Cross—reference: For procedure, see s. 973.12.
a. Any felony Un_der s. 961.41 (1), (1m) or (1x) that is a ClasSrmposition of a 3-year sentence as a repeater was not cruel and unusual even
A, B, or C felony or, if the felony was committed before Februartoughthe conviction involved the stealing of 2 boxes of candy, which carried a maxi-

1, 2003, that is or was punishable by a maximum prison termmm sentence of 6 months. Hanson v. State, 48 Wis. 2d 203, 179 N.W.2d 909 (1970).

A repeater charge must be withheld from the jury’s knowledge since it is relevant
30 years or more. only to sentencing. Mulkovich v. State, 73 Wis. 2d 464, 243 N.W.2d 198 (1976).
am. A crime under s. 961.65. This section authorizes penalty enhancement only when the maximum underlying

b. Any felony under s. 940.09 (1), 1999 Stats., s. 943.23 (LJiied e an S of Sontencing aiserotion. SIato v Harrs, 119 Wie. 2d 612, 350
or (1r), 1999 stats., s. 948.35 (1) (b) or (c), 1999 stats., or s. 948\8%,2d 633 (1984).
1999 stats., or s. 940.01, 940.02, 940.03, 940.05, 940.09 (1d£|, sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 sepa-
940.16, 940.19 (5)’ 940.195 (5), 940.21, 940.225 (1) or ( t4 n;gg%rﬁve\z/éggrésigcag&%?arate court appearances. State v. Wittrock, 119 Wis. 2d
940.305, 940.31, 941.327 (2) (b) 4.,943.02, 943.10 (2)7 943-23’c0urt’s acceptance of a guilty plea or verdict is sufficient to trigger the operation
10), 943.32 (2), 946.43 (1m), 948.02 (1) or (2), 948.025, 948.63his section; completion of sentencing is not a prerequisite. State v. Wimmer, 152
(19), ), (Im), (1) or (2), ,

(2) (a) or (c), 948.05, 948.06, 948.07, 948.075, 948.08, 948.0@‘% 2d 654, 449 N.W.2d 621 (Ct. App. 1989).

948.30 (2 elony convictions entered following a waiver from juvenile court are a proper

or .30 (2). o _ basis for a repeater allegation. State v. Kastner, 156 Wis. 2d 371, 457 N.W.2d 331
c. The solicitation, conspiracy or attempt, under s. 939.30t: App. 1990). ) _ .

939.31 or 939.32, to commit a Class A fe|0ny_ Sub.(1) is applicable when concurrent maximum sentences are imposed for multi-

. . ple offenses. Consecutive sentences are not required. State v. Davis, 165 Wis. 2d 78,
d. A crime at any time under federal law or the law of a7 N.w.2d 307 (Ct. App. 1991).

other state or, prior to April 28, 1994. under the law of this statgor offenses under ch. 161 [now ch. 961], the court may apply s. 961.48 or 939.62,
that is com ayrgble to a (F:)rime specified in this subd. 2m. a %Ht not both. State v. Ray, 166 Wis. 2d 855, 481 N.W.2d 288 (Ct. App. 1992).
p p . e Each conviction for a misdemeanor constitutes a “separate occasion” for purposes
b., orc. of sub. (2). State v. Hopkins, 168 Wis. 2d 802, 484 N.W.2d 549 (1992).
Th ri rsi ntr rif on f the followi nhancement of a sentence under this section does not violate double jeopardy.
a (tl)l)es e actor is a pers stent epeate one of the follo yate v. James, 169 Wis. 2d 490, 485 N.W.2d 436 (Ct. App. 1992).
pp ) . . This section does not grant a trial court authority to increase a punitive sanction for
1. The actor has been convicted of a serious felony on 2cartempt of court. State v. Carpenter, 179 Wis. 2d 838, 508 N.W.2d 69 (Ct. App.
more separate occasions at any time preceding the serious feﬂg )

. . . é state is charged with proving a prior conviction and that it lies within the
for which he or she presently is being sentenced under ch. 9 3eamindow of sub. (2). State v. Goldstein, 182 Wis. 2d 251, 513 N.W.2d 631 (Ct.

which convictions remain of record and unreversed and, of theg. 1994).
or more previous convictions, at least one conviction occurred guilty plea without a specific admission to repeater allegations is not sufficient

before the date of violation of at least one of the other felonies s o e oo e o e S e A taoy), o et 2im-

which the actor was previously convicted. When a defendant does not admit to habitual criminality, the state must prove the

i i i alleged repeater status beyond a reasonable doubt. State v. Theriault, 187 Wis. 2d
2t.I Th? actor has _beentconv;.cted of a s;nm:ﬁ crgln? m]z(sgn‘l 1725 522 N.W.20 264 (Ct. App. 1994).
on at least one occasion at any ume preceding the daté or viola Ianommitment under the Sex Crimes Law, ch. 975, is not a sentence under sub. (2).

of the serious child sex offense for which he or she presentlysiste v. Kruzycki, 192 Wis. 2d 509, 531 N.W.2d 429 (Ct. App. 1995).
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Sub. (2m) (b) is constitutional. It does not violate the guaranty against cruel @fda crime, the maximum term of imprisonment for that crime may
unusual punishment, the principal of separation of powers, or the guaranty of e%@'increased by not more than 2 years if the crime is committed

protection. State v. Lindsey, 203 Wis. 2d 423, 554 N.W.2d 215 (Ct. App. 1998); . . . ;
95-3392. uring the 72 hours immediately following an arrest for a domes-

A conviction for purposes of sub. (2) occurs when the judgment of convictidic abuse incident, as set forth in s. 968.075 (5). The 72-hour

under s. 972.13 is entered, not the date that guilt is found. Mikrut v. State, 212 T H H inti
20 859 560 N.W.2d 765 (Ct. App. 1997). 962703, Weriodapplies whether or not there has been a waiver by the victim

Section973.13 commands that all sentences in excess of that authorized by la#iR€ler s. 968.075 (5) (c). The victim of the domestic abuse crime
declared void, including the repeater portion of a sentence. Prior postconvicigmes not have to be the same as the victim of the domestic abuse

motions that failed to challenge the validity of the sentence do not bar seeking reliet; i ; ;
from faulty repeater sentences. State v. Flowers, 221 Wis. 2d 20, 586 N.W.2d 175q identthat resulted in the arrest. The penalty increase under this

App. 1998), 97-3682. ection changes the status of a misdemeanor to a felony.
Sub. (2m) (b) does not violate constitutional equal protection requirements. Statelistory: 1987 a. 346; 1995 a. 304.
v. Block, 222 Wis. 2d 586, 587 N.W.2d 914 (Ct. App. 1998), 97-3265. Whentwo penalty enhancers are applicable to the same crime, the length of the sec-

Whenthe state charged the defendant as a repeater under subs. (1) (c) and (2)ptieepenalty enhancer is based on the maximum term for the base crime as extended
charged the defendant as a repeater under sub. (2m) in the information, it abandoyéuk first penalty enhanceBtate v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641
the earlier charges and could not resurrect them when the latter charge proved t.¥&2d 715, 01-1549.
invalid. State v. Thoms, 228 Wis. 2d 868, 599 N.W.2d 84 (Ct. App. 1999), 98-3260.
Confinement time spent on various parole holds qualifies as actual confine e
serving acriminal sentence thereby extending the 5-year period under sub. (2). &@'63 Penaltles, use of a dangerous_ Weap?”- (l) Ifa .
v. Price, 231 Wis. 2d 229, 604 N.W.2d 898 (Ct. App. 1999), 99-0746. person commits a crime while possessing, using or threatening to
Jailtime served as a condition of probation is time spent in confinement under gyke g dangerous weapon, the maximum term of imprisonment pre-

@ aA'F')% IS @xcluded from caloulaling the statutess time period. State v. Crider, 28ifihed by law for that crime may be increased as follows:

Because 941.29 (2m), the second offense felon in possession of a firearm _statute,(a) The maximum term of imprisonment for a misdemeanor

defines an additional element to the crime in s. 941.29 (2), felon in possession ;
firearm, itcreates a separate offense, and not a penalty enhancer, and will suppo éé’ be increased by not more than 6 months.

application ofthis section. State v. Gibson, 2000 WI App 207, 238 Wis. 2d 547, 618 (b) If the maximum term of imprisonment for a felony is more
N.W.2d 248, 99-2612. éhan 5 years or is a life term, the maximum term of imprisonment

A circuit court may not determine the validity of a prior conviction during a .
enhanced sentencing proceeding predicated on the prior conviction unlessi@fethe felony may be increased by not more than 5 years.

offender alleges that a violation of the right to a lawyer occurred in the prior convic- H i i i
tion. The ofender may use whatever means are available to challenge the other —(C) If the maximum term of imprisonment for a felony IS more

n -

viction in another forum, and if successful, seek to reopen the enhanced senté«gb%n_ 2 years, but not more than 5 years, the maximum term of

State v. Hahn, 2000 WI 118, 238 Wis. 2d 889, 618 N.W.2d 528, 99-0554. imprisonment for the felony may be increased by not more than
Whentwo penalty enhancers are applicable to the same crime, the length of the %%— ars

ond penalty enhancer is based on the maximum term for the base crime as exte g . . . i .

by the first penalty enhanceBtate v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245,641 (d) The maximum term of imprisonment for a felony not speci-

NW.2d 715, 01 2549, s sec e .. fied in par. (b) or (c) may be increased by not more than 3 years.

or purposes of applying this section, the definition of “crime” in s. 939.12 as “con- \ ; ; . .

ductwhich is prohibited by state law and punishable by fine or imprisonment or both” (2) The increased penalty provided in this section does not

is applicable to statutes outside of chs. 939 to 948 and 951. State v. Sveum, 200 i i i i

App 105, 254 Wis. 2d 868, 648 N.W.2d 496, 01-0230. Apply if possessing, using or threatenlng to use a dangerous
An uncertified copy of a prior judgment of conviction may be used to prove a cd¥€2PON is an essential element of the crime charged.

victed defendant’s status as a habitual criminal. The rules of evidence do not appl)(3) This section applies only to crimes specified under chs.

to documents offered during a circuit court’s presentence determination of whe 91to 951 d 961

a qualifying prior conviction exists. The state has the burden of proof and must offe? 0 an .

proof beyond a reasonable doubt of the conviction. State v. Saunders, 2002 WI 10/jstory: 1979 c. 114; 1981 c. 212; 1987 a. 332 s. 64; 1995 a. 448; 2001 a. 109.

255 Wis. 2d 589, 649 N.W.2d 263, 01-0271. The fact that the maximum term for a misdemeanor may exceed one year under
A defendant’s admission that an out-of-state crime is a serious felony doessud. (1) (a) 1. does not upgrade the crime to felony status. State v. Denter, 121 Wis.

relieve a court of its obligation to make an independent determination on that isQee118, 357 N.W.2d 555 (1984).

The trial court's failure to make that finding did not prevent the appellate court frompgssession encompasses both actual and constructive possession. To prove a

making it. State v. Collins, 2002 WI App 177, 256 Wis. 2d 697, 649 N.W.2d 32§lation ofthis section, the state must prove that the defendant possessed the weapon

01-2185. o to facilitate the predicate offense. State v. Peete, 185 Wis. 2d 255, 517 N.W.2d 149
Sub.(2m) is constitutional. tate v.Radke, 2003 W17, 259 Wis. 2d 13, 657 N.W.2d(1994). See also StateHoward, 211 Wis. 2d 269, 564 N.W.2d 753 (1997), 95-0770.
66, 01-1879. n automobile may constitute a dangerous weapon under s. 939.22 (10). State v.

A defendant convicted of a second or subsequent OWI is subject to the peng)| ell, 200 Wis. 2d 200, 546 N.W.2d 507 (Ct. App. 1996).

Eggﬁ”ﬁfﬁgﬁgg ‘i]sml;l;i%(cji fgr'; ig gg;t)grsastéagr?déac?is(t?r)wcé:n;igrs?:'c?rf\}igtitgﬁ grpggﬁsﬂg%nderPeete,there is sufficient evidence of possession if the evidence allows a rea-
i ablgury to find beyond a reasonable doubt that the defendant possessed a danger-
State v. Delaney, 2003 W1 9, 259 Wis. 2d 77, 658 N.W.2d 416, 01-1051. ous weapon in order to use it or threaten to use it, even if the defendant did not use
A defendant convicted of a second or subsequent controlled substance offensegSreaten to use it in the commission of the crime. State v. Page, 2000 WI App 267
subject to the penalty enhancements provided for in both ss. 939.62 and 961-4845{Wis. 2d 276, 622 N.W.2d 285. 99-2015. ' '
if the application of each enhancer is based on a separate and distinct prior convictignentwo penélty enhancers are'appﬁcame to the same crime, the length of the sec-
or convictions. State v. Maxey, 2003 WI App 964 Wis. 2d 878, 663 N.W.2d 811, ond penalty enhancer is based on the maximum term for the base crime as extended

02-1171. by the first penalty enhancestate v. Quiroz, 2002 WI App 52, 251 Wis. 2d 245, 641
In determining whether a prior offense was a serious child sex offense under y 2d 715’ 01_61/549_ Q ’ PP 52, '

(2m), a court may apply an elements only test but may also conduct a comparable
analysis by considering whether the defendant’s conduct under the statute gove£i£g . . . .
the prior conviction would constitute a felony under the current statute. Stats .632 Penalties; violent crime in a school zone.
Wield, 2003 WI App 179, 266 Wis. 2d 872, 668 N.W.2d 823, 02-2242. (tl) In this section:
For purposes of computation of the 5—-year period under sub. (2), time spent in‘the “ " . . .
least restrictive phase of the intensive sanctions program is time spent in actual con(@) “School” means a public, parochial or private school that
finement serving a criminal sentence that is excluded. The intensive sanctions%vides an educational program for one or more grades between

gram operates as a correctional institution, is deemed a confinement classifica ;
and is more restrictive than ordinary probation or parole supervision or exten des 1 and 12 and that is Commonly known as an elementary

supervision. State v. Pfeil, 2007 Wi App 241, 306 Wis. 2d 237, 742 N.w.2d 58¢hool, middle school, junior high school, senior high school or

06-2771. . o ] ~_high school.
A trial court judge, rather than a jury, is allowed to determine the applicability of

a defendant's prior conviction for sentence enhancement purposes when the nece¢b) “School bus” has the meaning given in s. 340.01 (56).
sary information concerning the prior conviction can be readily determined from an “ H ” A4

existing judicial record. State v. LaCount, 2008 WI 59, 310 Wis. 2d 85, 750 N.W.2d © .SChOOl Premises” means any school building, grounds,
780, 06-0672. recreation area or athletic field or any other property owned, used

Evidence of repeater status may be submitted any time following the jury verdiut operated for school administration.

fil the actual sentencing. State v. Kashney, 2008p/LL64, 314 é. 2d 62 ) . ,
s oetal senierang. State v. Kashney, 200801164, 314 6. 20623, ) “School zone” means any of the following:

The application of the persistent repeater statute requires a particular sequence of] . On the premises of a school.
convictions: 1xhe conviction date for the first offense must have preceded the viola- I .
tion date for the second offense, and 2) the conviction date for the sefeorgtafiust 2. Within 1,000 feet from the premises of a school.

have preceded the violation date for the current Wisconsin offense. State v. Long, ; ; i _
2009 WI 36. 317 Wis. 2d 92, 765 N.W.2d 557, 072307, 3. On a school bus or public transportation transporting stu
dents to and from a public or private school.

939.621 Increased penalty for certain domestic abuse 3m. At school bus stops where students are waiting for a
offenses. If a person commits an act of domestic abuse, 86hool bus or are being dropped off by a school bus.
defined in s968.075 (1) (a) and the aminstitutes the commission  (e) “Violent crime” means any of the following:
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1. Any felony under s. 940.01, 940.02, 940.03, 940.05, (3) This section provides for the enhancemerthefpenalties
940.09 (1c), 940.19 (2), (4) or (5), 940.21, 940.225 (1), (2) or (Bpplicablefor the underlying crime. The court shall direct that the
940.235, 940.305, 940.31, 941.20, 941.21, 943.02, 943.@fer of fact find a special verdict as to all of the issues specified
943.10 (2), 943.23 (1g), 943.32 (2), 948.02 (1) or (2), 948.02B,sub. (1).

948.03 (2) (a) or (c), 948.05, 948.051, 948.055, 948.07, 948.08,4) This section does not apply to any crime if proof of race,

948.085, 0948.30 (2) or under s. 940.302 (2) if s. 940.302 (2) (@ligion, color, disability, sexual orientation, national origin or

1. b. applies. ancestry or proof of any person’s perception or belief regarding
NOTE: Subd. 1. is shown as affected by 2 acts of the 2007 Wisconsin legislagnother’s race, re"gion, Co|or, d|sab|||ty, sexual Orientation,

ture and as merged by the legislative reference bureau under s. 13.92 (2) 0)- - pational origin or ancestry is required for a conviction for that
2. The solicitation, conspiracy or attempt, under s. 939.3Qime.

939.31 or 939.32, to commit a Class A felony. History: 1987 a. 348; 1991 a. 291; 2001 a. 109.

3. Any misdemeanor under s. 940.19 (1), 940.225 (3m%yVhentwo penalty enhancers are applicable to the same crime, the length of the sec-

940.32 (2), 940.42, 940.44, 941.20 (1), 941.23, 941.235, 941 e e D O Ceitos. 2005 Wi Ap 55, 2 Wis. o0 2am. pag

or 941.38 (3). N.W.2d 715, 01-1549.

i i i H .The “hate crimes” law, s. 939.645, does not unconstitutionally infringe upon free
(2) If a person commits a violent crime in a school zone, the, &2, St Vitchell, 508 U.S. 476, 124 L Ed. 2d 436 (1993): 178 Wis. 2d 597
maximum term of imprisonment is increased as follows: 504 N.W.2d 610 (1993).

(a) If the violent crime is a felony, the maximum term of Hate Crimes: New Limits on the Scope of the 1st Amendment. Resler. 77 MLR

: : . 415 (1993).
imprisonment is increased by 5 years. Put to the Proof: Evidentiary Considerations in Wisconsin Hate Crime Prosecu-

(b) If the violent crime is a misdemeanor, the maximum terfians. Read. 89 MLR 453 (2005).

of imprisonment is increased by 3 months and the place of impyighking 2001 Hae Sbeecl 2 Rheiouea) Araysls of American and Canadian

onment is the CO'_J_nty jail. ) Hate Crimes. Kassel. Wis. Law. Oct. 1992.
(3) (a) In addition to any other penalties that may apply to the
crimeunder sub. (2), the court may require the person to complete

100 hours of community service work for a public agency or a SUBCHAPTER V
nonprofit charitable organization. The court shall ensure that the
defendant iprovided a written statement of the terms of the com- RIGHTS OF THE PROSECUTION

munity service orderAny organization or agency acting in good

faith to which a defendant is assigned under an order under %@ 65 Prosecution under more than ane section per-

paragraph has immunity from any civil liability in excess of~ h . -
$25,000 for acts or omissions by or impacting on the defendafftitt€d: Except as provided in s. 948.025 (3), if an act forms the
sis for a crime punishable under more than one statutory provi-

(b) The court shall not impose the requirement under par. {g, * 5r5secution may proceed under any or all such provisions
if the court determines that the person would pose a threat to pu -Is’to?y: 1993 a. 227, yp y P '

lic safety while completing the requirement. Due process does not require that a person know with certainty which crime,
4) This section provides for the enhancemerihefpenalties among several, the person is committing, at least until the prosecution exercises its
apéliz:ablefor the ungerlying crime. The court shall dfiFl?eCt that th(éharglng discretion. Harris v. State, 78 Wis. 2d 357, 254 N.W.2d 291 (1977).

trier of fact find a special verdict as to all of the issues specifigggl% Conviction of included crime permitted. Upon

in sub. (2). ; ; ; ;
History: 1995 a. 22; 2001 a. 109; 2005 a. 277; 2007 a. 116, 127; s. 13.92 (2) _OSGCUAIIOI’] f(()jl‘ a crlm_e, Ithg ZCIO_T ma}l; bte CC:nt\)/ICtI:Z_IEde Qlthlezth(;?
The violent crime in a school zone penalty enhancer is not unconstitutional §me charged or an include grlme, ut not both.  An Include
applied to the defendant. The legislature seeks to deter violent crime near schod¥ime may be any of the following:

an effort to create a safety zone around schools. The 1,000—foot perimeter is a reaso ; f : : :
able distance to try to accomplish this legislative goal. State v. Quintana, 2007 ercl) A crime which does not require proof of any fact in addi-

App 29, 299 Wis. 2d 234, 729 N.W.2d 776, 06-0499. tion to those which must be proved for the crime charged.
) ) ) ) (2) A crime which is a less serious type of criminal homicide
939.645 Penalty; crimes committed against certain than the one charged.

people or property. (1) If a person does all of the following,
the penalties for the underlying crime are increased as provideg

sub. (2): . S . .
. . (2p) A crime which is a less serious or equally serious type of
() Commits a crime under chs. 939 to 948. _violation under s. 948.02 than the one charged.
(b) Intentionally selects the person against whom the crime 1) A crime which is a less serious type of violation under s.
under par. (a) is committed or selects the property that is damaggd >3 than the one charged.

or otherwise affected by the crime under par. (a) in whole or in part(s) A crime which is the same as the crime charged except that

because of the actor’s belief or perception regarding the r : : . -
religion, color, disability, sexual orientation, national origin o eri?rlggeg éﬁﬂ(ilﬁ;lsinn?esﬁtor negligence while the crime charged

ancestry of that person or the owner or occupant of that proper%ﬂ L . .
whether or not the actor’s belief or perception was correct. (4) An attempt in violation of s. 939.32 to commit the crime

(2) (a) If the crime committed under sub. (1) is ordinarily gharged. . . . .
misdemeanoother than a Class A misdemeanor, the revised max- (4M) A crime of failure to timely pay child support under s.

imum fine is $10,000 and the revised maximum term of impriso#8-22 (3) when the crime charged is failure to pay child support
ment is one year in the county jail. for more than 120 days under s. 948.22 (2).

(b) If the crime committed under sub. (1) is ordinarily a Class (5) The crime of attempted battery when the crime charged is
A misdemeanor, the penalty increase under this section cha al assault, sexual assault of a child, robbery, mayhem or
the status of the crime to a felony and the revised maximum fii@dravated battery or an attempt to commit any of them.
is $10,000 and the revised maximum term of imprisonment is 2(6) A crime specified in s. 940.285 (2) (b) 4. or 5. when the
years. crime charged is specified in s. 940.19 (2) to (6), 940.225 (1), (2)
() If the crime committed under sub. (1) is a felony, the ma! (3) or 940.30. _ o
mum fine prescribed by law for the crime may be increased by not(6c) A crime that is a less serious type of violation under s.
more than $5,000 and the maximum term of imprisonment pR40.285 than the one charged.
scribed by law for the crime may be increased by not more than(6e) A crime that is a less serious type of violation under s.
5 years. 940.295 than the one charged.

(2m) A crime which is a less serious or equally serious type
'hattery than the one charged.
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(7) The crime specified in s. 940.11 (2) when the crime When a jury returned a verdict finding the defendant guilty of both a greater and
f s : a lesser included offense, although it had been instructed that it could only find one
Charged is specified in s. 940.11 (1). or the other, it was not error for the court to enter judgment on the greater offense after
History: 1985 a. 29, 144, 306, 332; 1987 a. 332 s. 64; 1987 a. 349, 403; 1988aling the jury to confirm the result. State v. Hughes, 2001 WI App 239, 248 Wis.
31's.2909b; 1989 a. 250; 1991 a. 205; 1993 a. 441, 445, 491; 2005 a. 430.  2d 133, 635 N.W.2d 661, 00-3176. See also State v. Cox, 2007 WI App 38, 300 Wis.
To submit a lesser included offense, there must be some reasonable ground iad36, 730 N.W.2d 452, 06-0419.
evidence for conviction on the lesser and acquittal on the greater. A lesser offenSeparate prosecutions for a carjacking that occurred on one day and operating the
is permissible when the evidence requires the jury to find a disputed factual elensamte car without the ownesnsent on the next did not violate sub. (2r) or the con-
in the charged offense that is not required for the lesser and the jury might find dtieitional protection against double jeopardy. State v. McKinnie, 2002 WI App 82,
disputed fact either way. State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 (197252 Wis. 2d 172, 642 N.W.2d 617, 01-2764. ]
Attempted battery can only be an included crime as to the specific offenses listedub. (2m) only applies to battery under s. 940.19 and not to battery by a prisoner
State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 (1970). under s. 940.20. Charging both was not multiplicitous and not a double jeopardy
A charge of possession of a pistol by a minor is not an included crime in a chafgation. State v. Davison, 2003 W1 89, 263 Wis. 2d 145, 666 N.W.2d 1, 01-0826.

of attempted first-degree murder because it includes the element of minority thaé th Ie tDaVi'S(t)nctount ?ﬁe‘ﬁtively rejehcted tthfe P{)O%?Siti%” tha&sub. @ ISQOW.S % clea(rj
greater crime does not. State v. Melvin, 49 Wis. 2d 246, 181 N.W.2d 490 (197 .gIhS & 'V‘é 'I“ ent no oatl ow pfunl_s 'melnh or. % aSCt ?rge Pcrtltmma (Z)rg(l)cgl V?/lax
Disorderlyconduct is not a lesser included offense of criminal damage to prope Cl arge inassszzenous ype ,‘3‘ chn;ndlna Oorg?llg%a ate v. Patterson, pp
State v. Ch 50 Wis. 2d 73, 183 N.W.2d 84 (1971). S e T — .
\a/vii\lle att:r(;%r;éd agglrsavated i)attery is noirmud(ed cri)me of aggravated battery Multiple Punishment in Wisconsin and tiMolskeDecision: Is It Desirable to Per-
under sub. (1), it is under sub. (4). The reduced charge does not put the defendéwlt\i V\.’IPEHOSm'C'dF Con;/'Ct'toni 101 Causg]gDa Sé’r;gl‘? Deatz. 1990 WLR 553.
double jeopardy. Dunn v. State, 55 Wis. 2d 192, 197 N.W.2d 749 (1972). - S€e also notes 1o Art. 1, sec. 5, Double Jeopardy.

Under sub. (1), the emphasis is on the proof, not the pleading, and the “stricken
word test” stated iEastway v. Statel89 Wis. 56, is not incorporated in the statute.
Martin v. State, 57 Wis. 2d 499, 204 N.W.2d 499 (1973). SUBCHAPTER VI
Section 947.015, bomb scares, is not an included crime in s. 941.30, recklessly
endangering safety. State v. Van Ark, 62 Wis. 2d 155, 215 N.W.2d 41 (1974).
When the evidence overwhelmingly showed that a shooting was intentional, fail- RIGHTS OF THE ACCUSED
ure to include negligent homicide under ss. 940.06 and 940.08 as a lesser included
offenses was not error. Hayzes v. State, 64 Wis. 2d 189, 218 N.W.2d 717 (1974). i .
In order to justify the submission of an instruction on a lesser degree of homic®89.70 Presumption of innocence and burden of
thanthat with which the defendant is charged, there must be a reasonable basis ipfiggof. No provision of chs. 939 to 951 shall be construed as

evidence for acquittal on the greater charge and for conviction on the lesser ch : ot : ; : _
Harris v. State, 68 Wis. 2d 436, 228 N.W.2d 645 (1975). ffanging the existing law with respect to presumption of inno

For one crime to be included in another, it must be utterly impossible to com@@NCe or burden of proof.
the greater crime without committing the lesser. Randolph v. State, 83 Wis. 2d 630{istory: 1979 c. 89; 1987 a. 332 s. 64.
266 N.W.2d 334 (1978).

The test under sub. (1) concerns legal, statutorily defined elements of the cr;g;ggjl Limitation on the number of convictions. If an

not peculiar facts of case. State v. Verhasselt, 83 Wis. 2d 647, 266 N.W.2d 342 (1 % £ the basis f . ishabl d th
Thetrial court erred in denying the defendant’s request for the submission ofa\gf2 orms [nhe basis Tor a crime punishablé undér moreé than oné

dict of endangering safety by conduct regardless of life as a lesser included offési@tutory provision of this state or under a statutory provision of
of attempted murder. Hawthorne v. State, 99 Wis. 2d 673, 299 N.W.2d 866 (19h)s state and the laws of another jurisdiction’ a conviction or

Without clear legislative intent to the contrary, multiple punishment may not i i isi -
imposed for felonyg—murder and the underlying féloﬁyatg V. %ordon, 111 Wig. 2d %qm.ttal orthe merits under One provision bars a SUb.Sequent p_I‘O
133, 330 N.W.2d 564 (1983). secution under the other provision unless each provision requires

When a defendant charged with 2nd-degree murder denied firing the fatal sh@f@0f of a fact for conviction which the other does not require.
manslaughteinstruction was properly denied. State v. Sarabia, 118 Wis. 2d 655, 348Vlisdemeanor battery is an included crime of felony battery, but they are not the
N.W.2d 527 (1984). same offense. Acquittal on felony battery charges does not prevent subsequent pro-

Under the “elements only” test, offenses that require proof of nonconsent are $ggution for misdemeanor battery. State v. Vassos, 218 Wis. 2d 330, 579 N.w.2d 35
lesser included offenses of offenses for which proof of nonconsent is not requilé@98), 97-0938.

State v. Richards, 123 Wis. 2d 1, 365 N.W.2d 7 (1985). This section does not bar a subsequent prosecution for an offense arising from the
Whenpolice confiscated a large quantity of drugs from an empty home and the ﬁ'le acts that could rfeave been charged at the time of the first prosecution and thus
day searched the defendant upon his return home, confiscating a small quantity dfigh@0t bar prosecuting a defendant for 1st-degree intentional homicide for the same
same drugs, the defendant’s conviction for a lesser-included offense of posse%%g‘/hmh led to battery convictions when the victim died after having been in a coma

and a greater offense of possession with intent to deliver did not violate double j lgggrs- State v. McKee, 2002 W1 App 148, 256 Wis. 2d 547, 648 N.W.2d 34,

ardy. State v. Stevens, 123 Wis. 2d 303, 367 N.W.2d 788 (1985). der thi " b t tion i t prohibited if h .
Reckless use of weapons under s. 941.20 (1) (a), 1983 stats., was not a | é} er this Section, a subsequent prosecution IS Not Pronibited It each provision

included offense of crime of endangering safety by conduct regardless of life w resproof of a fact for conviction that the other does not require, even if the same

h duct was involved in the two prosecutions. In contrast, s. 961.45 provides that if
armedunder ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. State v. Carrington, 134 Y\i . : e .
2d 260, 397 N.W.2d 484 (1986). WRolation of ch. 961 is a violation of a federal law or the law of another state, a con

X N viction or acquittal under federal law or the law of another state for the same act is
Thecourt must instruct the jury on a properly requested lesser offense even thoAlar to prosecution in this state. The difference in the 2 statutes does not violate equal
the statute of limitations bars the court from entering a conviction on the lesgtection. State v. Swinson, 2003 WI App 45, 261 Wis. 2d 633, 660 N.W.2d 12,
offense. State v. Muentner, 138 Wis. 2d 374, 406 N.W.2d 415 (1987). 02-0395.
Thecourt of appeals may not direct the circuit court to enter a judgment of convic-
tion for a lesser included offense when a jury verdict of guilty on a greater offense,i _— .
reversed for insufficiency of evidence and the jury was not instructed on the |e§39.72 No conviction of both inchoate and Comp|9t9d

included offense. State v. Myers, 158 Wis. 2d 356, 461 N.w.2d 777 (1990).  crime. A person shall not be convicted under both:

Convictions for both first—-degree murder and burglary/battery are permissible. (1) Section 939.30 for solicitation and s. 939.05 as a party to

State v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 531 (1991). . hich is th biecti f th licitation:
Evidence at trial may suggest to the state that an instruction on a lesser incl@&d'Mme which 1S the objective of the solicitation; or

offense isappropriate; it is unreasonable for a defendant to assume at the outset of tria(2) Section 939.31 for conspiracy and s. 939.05 as a party to

that evidence may not affect the state’s prosecuting position. State v. Fleming, 181 [P At : .
Wis. 2d 546, 510 N.W.2d 837 (Ct. App. 1993). 48rime which is the objective of the conspiracy; or

This section does not bar multiple convictions when homicides are “equally seri- (3) Section 939.32 for attempt and the section defining the
ous.” Two Class C felonies with the same maximum penalty were equally serigﬁmmeted crime
although one carried additional sanctions of driver license revocation and an addj- . .
tional penalty assessment that the other did not. State v. Lechner, 217 Wis. 2d 3ggistory: 1991 a. 153; 2001 a. 109. )
576 N.W.2d 912 (1998), 96-2830. Sub. (3) does not bar convicting the defendant who shot at one person but killed
Misdemeanor battery is an included crime of felony battery, but they are not gfother of both murder and attempted murder. Austin v. State, 86 Wis. 2d 213, 271
same offense. Acquittal on felony battery charges does not prevent subsequent\biy-2d 668 (1978).
secution for misdemeanor battery. State v. Vassos, 218 Wis. 2d 330, 579 N.W.2d 3Bub. (3) does not bar convictions for possession of burglarious tools and burglary
(1998), 97-0938. arising out of a single transaction. Dumas v. State, 90 Wis. 2d 518, 280 N.W.2d 310
There is no rule that when a more specific crime could have been charged,(@te App. 1979).
defendant loses the right to a lesser-included instruction on a more general offensEhis section refers to convictions, not charges. The state may properly charge a
That retail theft, which was not a lesser-included offense of armed robbery, codédendant with both being a party to an attempt to commit a crime and conspiracy to
have been charged did not prevent the giving of an instruction on theft as a lessemmitthe crime. State v. Moffett, 2000 WI 130, 239 Wis. 2d 629, 619 N.W.2d 918,
included offense of armed robbery. Statdones, 228 Wis. 2d 593, 598 N.W.2d 25999-1768.
(Ct. App. 1999), 98-1681.
A lesser included offense must be both lesser and included. An offense wi o f it
heavier penaltgannot be regarded as a lesser offense than one with a lighter pen§§9'73 Criminal penalty Perm'tted only on conwcpon.
State v. Smits, 2001 WI App 45, 241 Wis. 2d 374, 626 N.W.2d 42, 00-1158. A penalty for the commission of a crime may be imposed only
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after the actor has been duly convicted in a court of competentleic acid profile to deoxyribonucleic acid profiles of known
jurisdiction. persons did not result in a probable identification of the person
who is the source of the biological material, the state may com-
939.74 Time limitations on prosecutions. (1) Exceptas mence prosecution of the person who is the source of the biologi-
provided in subs. (2) and (2d) and s. 946.88 (1), prosecution éaf material for the violation of s. 948.02 (2) or 948.025 (1) (e) or
a felony must be commenced within 6 years and prosecution #otrime that is related to the violation or both within 12 months
a misdemeanor or for adultery within 3 years after the commissigfter comparison of the deoxyribonucleic acid profile relating to
thereof. Within the meaning of this section, a prosecution hé violation results in a probable identification of the person.

commenced when a warrant or summons is issued, an indictmen(q) f a crime is related to a violation of s. 948.02 (1) or 948.025

is found, or an information is filed. (1) (a), (b), (c), or (d) and if, before the time limitation for prosecu-
(2) Notwithstandinghat the time limitation under sub. (1) hasion of that related crime expired, the state collected biological
expired: material that is evidence of the identity of the person who com-

(a) A prosecution under s. 940.01, 940.02, 940.03, 940.04itted the violation of s. 948.02 (1) or 948.025 (1) (a), (b), (c), or
948.02 (1), or 948.025 (1) (a), (b), (c), or (d) may be commendgl), the state identified a deoxyribonucleic acid profile from the

at any time. biological material, and comparisons of that deoxyribonucleic
(am) Aprosecution under s. 940.06 may be commenced witlgigid profile to deoxyribonucleic acid profiles of known persons
15 years after the commission of the violation. did not result in a probable identification of the person who is the

(b) A prosecution for theft against one who obtained poss&gurce of the biological material, the state may commence pro-
sion of the property lawfully and subsequently misappropriatecseution of the person who is the source of the biological material
may be commenced within one year after discovery of the lossBy the related crime within 12 months after comparison of that
the aggrieved party, but in no case shall this provision extend groxyribonucleic acid profile results in a probable identification
time limitation in sub. (1) by more than 5 years. of the person.

(c) A prosecution for violation of s. 948.02 (2), 948.025 (1) (b), (3) In computing the time limited by this section, the time dur-
948.03 (2) (a), 948.05, 948.06, 948.07 (1), (2), (3), or (4), 948.078) which the actor was not publicly a resident within this state or
948.08, 948.085, or 948.095 shall be commenced before the ¥igring which a prosecution against the actor for the same act was

tim reaches the age of 45 years or be barred, except as provritHing shall not be included. A prosecution is pending when a
in sub. (2d) (c). warrant or a summons has been issued, an indictment has been

(cm) A prosecution for violation of s. 948.03 (2) (b) or (c), (FPund, or an information has been filed.
or (4), 948.04 or 948.07 (5) or (6) shall be commenced before the(4) In computing the time limited by this section, the time dur-
victim reaches the age of 26 years or be barred. ing which an alleged victim under s. 940.22 (2) is unable to seek

(d) A prosecution for a violation of s. 948.051 shall be confe issuance of a complaint under s. 968.02 due to the effects of
menced before the victim reaches the age of 24 or be barred_the sexual contact or due to any threats, instructions or statements

(2d) (a) In this subsection, “deoxyribonucleic acid profile’fror,ntthe 'iggelrapzlg(t) Slggél n(g)gg,b?gg;duggezdégo 499, 403 1989 a. 191 1661
H o , H ;i Kistory: C. N a. N a. y ) y N a. N
means an individual's patterned chemical structure of genefiGgg-"ioo3 5 219, 257, 486: 1995 a. 456; 1997 &. 237; 2001 a. 16, 109 2003 a. 196,

information identified by analyzing biological material that conz79, 326; 2005 a. 60, 276, 277; 2007 a. 80, 97, 116.
tains the individual's deoxyribonucleic acid. While courts have no duty to secure informed waivers of possible statutory
: : : f fensesvhen accepting a guilty plea, under the unique facts of the case, the defend-
(am) F(,)r purposes of this SUbsectlon’ crimes ,are rel,ate,d if trﬁfwas entitled to withdraw a guilty plea to a charge barred by the statute of limita-
are committed against the same victim, are proximate in time, aipek. State v. Pohlhammer, 82 Wis. 2d 1, 260 N.W.2d 678 (1978).
are committed with the same intent, purpose, or opportunity So aub. (3) tolls the running of statutes of limitation during the period in which a
to be part of the same course of conduct defendant is not a state resident and violates neither the privileges and immunities
X o ' . clausenor the equal protection clause of the U.S. constitution. State v. Sher, 149 Wis.
(b) If before the time limitation under sub. (1) expired, the staie 1, 437 N.w.2d 878 (1989).

collected biological material that is evidencedtaf identity of the A person is not “publicly a resident within this state” under sub. (3) when living
persorwho committed a violation of s. 940.225 (1) or (2), the st tside the state but retaining state residence for voting and tax purposes. State v.

identified d ib lei id file f the biologi itman, 160 Wis. 2d 260, 466 N.W.2d 193 (Ct. App. 1990).
identified a deoxyribonucleic acid protile rom the bIologiCal an arrest warrant is issued for purposes of sub. (1) when it is signed by a judge with

material,and comparisons of that deoxyribonucleic acid profile t@e intent that it be executed and leaves the possession of the judge. That the warrant
deoxyribonucleic acid profiles of known persons did not result ianever executed is irrelevant. State v. Mueller, 201 Wis. 2d 121, 549 N.W.2d 455

ucleic aci . . App. 1996), 93-3227.
a probable identification of the person who is the source of the he statute of limitations for a continuing offense does not run until the last act is

logical mfiterial, the state may commence prpsecution C_)f the pRfre, which, viewed alone, is a crime. Otherwise, a prosecution for a felony offense
son who is the source of the biological material at any time, fomast be commenced within 6 years. State v. M#@@2 WI App 197, 257 Wis. 2d.

_ . - : 4, 650 N.W.2d 850, 01-1406.
violation of s. 940.225 (1), or within 12 months after comparis When the jury found the defendant guilty of having sexual contact with the minor

of the deoxyribonucleic acid profile relating to the violatioRictim duringthe period outside the statute of limitations, but also found that the vic-
results in a probable identification of the person, faiokation of  tim was unable to seek the issuance of a complaint due to the effects of the sexual con-
s. 940.225 (2) '{aﬁt (cj)rdug to st%te(nzgant?hor'instructions by thdetdefendant, the statutefpf Iirrl[itations.\t/;/ag
’ . " ) olled under sub. (4). The jury was required to agree upon a specific act committe
NOTE: Par. (b) is affected by 2005 Wis. Acts 60 and 276. The 2 treatments yithin a specific time period but was not required to determine exactly when the
are mutually inconsistent. Par. (b) is shown as affected by the last enacted act, agreed-upon offense was committed. When the date of the crime is not a material
2005 Wis. Act 276. Par. (b) as affected by 2005 Wis. Act 60 reads: _ element othe offense charged, it need not be precisely alleged or determined. State
(b) If before the time limitation under sub. (1) expired, the state collected bio-  iller, 2002 WI App 197, 257 Wis. 2d. 124, 650 N.W.2d 850, 01-1406.
logical material that is evidence of the identity of the person who committed a  \yhen a defendant is already in custody due to his or her incarceration, the filing
violation of s.940.225 (1) or (2), the state identified a deoxyribonucleic acid pro- of a criminal complaint is sufficient to commence a prosecution. State v. Jennings,
file from the biological material, and comparisons of that deoxyribonucleic acid 2003 WI 10, 259 Wis. 2d 523, 657 N.W.2d 393, 01-0507.
profile to deoxyribonucleic acid profiles of known persons did not result in a Thecommon law “year-and—-a-day rule” that no homicide is committed unless the
probable identification of the person who is the source of the biological material, victim dies within a year and a day after the injury is inflicted is abrogated, with pro-
the state may commence prosecution of the person who is the source of the biospective application onlyState v. Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d
logical material for the violation of s. 940.225 (1) or (2) or a crimthat is related 381, 01-3063.

to the violation or both within 12 months after comparison of the deoxyribonu- When sub. (2) (c) was created in 1987, it only applied prospectively. Subsequent
cleic acid profile relating to the violation results in a probable identification of ~amendments did not change this conclusion because they did not change the initial
the person. applicability of sub. (2) (c). Rather, the language in the subsequent amendments,

. P . hich stated these amendments apply to offenses not yet barred, was clearly meant
(c) If before the t'me "m'tat'(?n unde_r Sub' (2) (c) explred, tl‘i% apply to offenses that sub. (2) (c) had not already barred. StseArthur, 2008
state collected biological material that is evidence of the identity 72,7310 Wis. 2d 550, 750 N.W.2d 910, 06-1379.

of the person who committed a violation of s. 948.02 (2) orThe circuit judge decides the tolling issue under sub. (3) in a pretrial proceeding

. I : : f -whereinthe state must prove that the defendant was not a public resident by a prepon-
948.025(1) (e), the state identified a deoxyribonucleic acid profilfGiice of the evidence. " State v. MacArthur, 2008 W1 72, 310 Wis. 2d 550, 150
from the biological material, and comparisons of that deoxyribR:w.2d 910, 06-1379.
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A plaintiff's allegations of the defendant district attorney’s bad faith presented pgsion does not limit the applicability of ss. 940.04, 940.13,
impediment to application of the general principle prohibiting federal court interf ; ;
ence with pending state prosecutiarfgen the only factual assertion in support of thngO.lS and 940.16 to an induced abortion.

claim was the district attorney’s delay in completing the prosecution, and there were 2. An act that is committed in accordance with the usual and
no facts alleged that could support any conclusion other than that the district attopagtomary standards of medical practice during diagnostic testing
gi%;ctl%dz?cggie)mly with state statutes and constitution. Smith v. McCann, 38&|Ftherapeutic treatment performed by, or under the supervision
The Perils of Plain Language: Statute of Limitations for Child Sexual Assalgﬂc’ a physician licensed under ch. 448.
Defendants. Flynn. Wis. Law. March 2009. 2h. An act by any health care provider, as defined in s. 155.01
(7), that is in accordance with a pregnant woman'’s power of attor-
939.75 Death or harm to an unborn child. (1) Inthis sec- ney for health care instrument under ch. 155 or in accordance with
tion and ss. 939.24 (1), 939.25 (1), 940.01 (1) (b), 940.02 (1m)decision of a health care agent who is acting under a pregnant
940.05 (2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to @pman’s power of attorney for health care instrument under ch.
and (1g) (c), (cm), and (d), 940.10 (2), 940.195, 940.23 (1) (b) akfeb.
(2) (b), 940.24 (2) and 940.25 (1) (c) to (e), “unborn child” means 3. An act by a woman who is pregnant with an unborn child
any individual of the human species from fertilization until birtthatresults in the death of or great bodily harm, substantial bodily
that is gestating inside a woman. harm or bodily harm to that unborn child.

(2) (a) In this subsection, “induced abortion” means the use 4. The prescription, dispensation or administration by any
of any instrument, medicine, drug or other substance or devic@gtsonlawfully authorized to do so and the use by a woman of any
a medical procedure with the intent to terminate the pregnancytdicine, drug or device that is used as a method of birth control
awoman and with an intent other than to increase the probabififyiS intended to prevent pregnancy.
of a live birth, to preserve the life or health of the infant after live (3) Whenthe existence of an exception under sub. (2) has been
birth or to remove a dead fetus. placed in issue by the trial evidence, the state must prove beyond

(b) Sections 940.01 (1) (b), 940.02 (1m), 940.05 (2g) and (%easonable doubt that the facts constituting the exception do not

940.06(2), 940.08 (2), 940.09 (1) (c) o (e) and (1g) (c), (cm), a ist in order to sustain a finding of guilt under s. 940.01 (1) (b),
(d), 940.10 (2), 940.195, 940.23 (1) (b) and (2) (b), 940.24 (2) ?e'%r((llrg’(?:;"O(fnﬁ)%%)&d%flgfoé1(3)(’25)’,434%?1%25): a0 ((11)) ((g))

940.25 (1) (c) to (e) do not apply to any of the following: or (2) (b), 940.24 (2) or 940.25 (1) (c) to (e).
1. An act committed during an induced abortion. This subdi-History: 1997 a. 295; 2001 a. 109; 2003 a. 97.
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