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CHAPTER 980
SEXUALLY VIOLENT PERSON COMMITMENTS

980.01 Definitions. 980.07 Periodic reexamination and treatment progress; report from the depart-
980.015 Notice to the department of justice and district attorney. ment.

980.02  Sexually violent person petition; contents; filing. 980.075 Patient petition process.

980.03  Rights of persons subject to petition. 980.08 Supervised release; procedures, implementation, revocation.

980.031  Examinations. 980.09  Petition for discharge.

980.034 Change of place of trial or jury from another county. 980.095
980.036 Discovery and inspection. ’
980.038 Miscellaneous procedural provisions.

980.04 Detention; probable cause hearing; transfer for examination.

Procedures for discharge hearings.
980.101 Reversal, vacation or setting aside of judgment relating to a sexually vio-
lent offense; effect.

980.05 Trial. 980.105 Determination of county and city, village, or town of residence.

980.06 Commitment. 980.11 Notice concerning supervised release or discharge.

980.063 Deoxyribonucleic acid analysis requirements. 980.12  Department duties; costs.

980.065 Institutional care for sexually violent persons. 980.13  Applicability.

980.067 Activities off grounds. 980.14  Immunity.

980.01 Definitions. In this chapter: delinquent for a sexually violent offense, or has been found not
(1b) “Act of sexual violence” means conduct that constitute@lilty of ornot responsible for a sexually violent offense by reason

the commission of a sexually violent offense. of insanity or mental disease, defect, or illness, and who is danger-

(1d) “Agency with jurisdiction” means the agency with thePUs because he or she suffers from a mental disorder that makes

authority or duty to release or discharge the person. it likely that the person will engage in one or more acts of sexual
f " . violence.
(1h) “Department” means the department of health services. e o . ,

(1j) “Incarceration” includes confinement in a juvenile, (Sc)j S|gr;l|f|(}ark1]t pfro”gre_ss n treatment” means that the person
correctionalffacility, as defined in s. 938.02 (10p), or a secured resas done afl o the fo owing. .
idential care center for children and youth, as defined in s. 938,028 Meaningfully participated in the treatment program specif-
(15g), ifthe person was placed in the facility for being adjudicatdgf!ly designed to reduce his or her risk to reoffend offered at a
delinquent under s. 48.34, 1993 stats., or under s. 938.183aG/lity described under s. 980.065.

938.34 on the basis of a sexually violent offense. (b) Participated in the treatment program at a level that was

(1m) “Likely” means more likely than not. sufficient to allow the identification of his or her specific treat-

(2) “Mental disorder” means a congenital or acquired Com{.lgentneeds and then demonstrated, through overt behawdlr, a

tion affecting the emotional or volitional capacity that predisposegness to work on addressing the §peC|f|c treatment neer.
a person to engage in acts of sexual violence. (c) Demonstrated an understanding of the thoughts, attitudes,

motions pehaviors, and sexual arousal linked to his or her sexual

(3) Except in ss. 980.075, 980.09, and 980.095, “petitione§zndin P : : ;
; e g and an ability to identify when the thoughts, emotions,
means the agency or person that filed a petition under s. 980 aviors, or sexual arousal oceur.

(4) "Secretary” means the secretary of health services. d) Demonstrated sufficiently sustained change in the

(4m) “Serious child sex offender” means a person who hgsoughts, attitudes, emotions, and behaviors and sufficient man-
been convicted, adjudicated delinquent or found not guilty or ngdement of sexual arousal such that one could reasonably assume
responsible by reason of insanity or mental disease, defect oriilat with continued treatment, the change could be maintained.

ness for committing a violation of a crime specified in s. 948.02 “ . " :
(1) or (2), 948.025 (1), or 948.085 against a child who had r]%t(g) Substantially probable” means much more likely than

attained the age of 13 years. . . . . . .
(5) “Sexually motivated” means that one of the purposes fﬁ%(lo) Treating professional” means a licensed physician,

an act is for the actor’s sexual arousal or gratification or for t erﬁed pfsycholo?lstﬁ Ilcensgd social worker, 0:] other_mentafl
sexual humiliation or degradation of the victim. alth professional who provides, or supervises the provision of,
B . i . sex offender treatment at a facility described under s. 980.065.
(6) “Sexually violent offense” means any of the following:  pistory: 1993 a. 479; 1995 a. 27 s. 9126 (19); 1997 a. 284, 295; 2003 a. 187; 2005
(a) Any crime specified in s. 940.225 (1), (2), or (3), 948.02 277, 2005 a. 434 55. 60 to 73; 2007 a. 20 5. 9121 (6) (a); 2007 a. 96, 97.

Chapter 980 creates a civil commitment procedure primarily intended to provide
(1) or (2)’ 948.025, 948'06_' 948.07, or 948.085. . treatmentnd protect the public, not to punish thienfler. As such the chiap does
am) An offense that, prior to June 2, 1994, was a crime undetrprovide for “punishment” in violation of the constitutional prohibitions against
- P . ' le j d facto | s C 197 Wis. 2d 252, 541
i ; ; ; e jeopardy or ex post facto laws. State v. Carpenter, is. ,
_the law of this state and that is comparable to any crime spemfiﬁwm 105 (1995), 94-1898.
in par. (a). Chapter 980 does not violate substantive due process guarantees. The definitions
i ifi i “mental disorder” and “dangerous” are not overbroad. The treatment obligations
Any crime specified in s. 940.01, 940.02, 940.03, 940.08,

940.06, 940.19 (2), (4), (5), or (6), 940.195 (4) or (5)’ 940-3@:26[ ch. 980 are consistent with the nature and duration of commitments under the

g pter. The lack of a precommitment finding of treatability is not offensive to due
940.305, 940.31, 941.32, 943.10, 943.32, or 948.03 that is depeseess requirements. State v. Post, 197 Wis. 2d 279, 541 N.W.2d 115 (1995),
mined, in a proceeding under s. 980.05 (3) (b), to have been sé4g2356. ) ) , )
ally motivated ~ Chapter 980 does not violate equal protection guarantees. The state’s compelling
' . ) interest inprotecting the public justifies the fifentialtreatment of the sexually vio-

(bm) An offense that, prior to June 2, 1994, was a crime undit persons subject to the chapter. State v. Post, 197 Wis. 2d 279, 541 N.w.2d 115
the law of this state, that is comparable to any crime specifieo(Ji (?r)\’ilglleﬁi:::tsagient conviction under a statute that had been repealed and recreated
par. (b) and that is determined, Ina proceeding under s. 980.03,fa}r a new statute number was a sexually violent offense under sub. (6), although
(b), to have been sexually motivated. the former number was not listed in the new statute. State v. Irish, 210 Wis. 2d 107,

e . . . 565 N.W.2d 161 (Ct. App. 1997), 96-2303.
(c) Any solicitation, conspiracy, or attempt to commit a crime Undersub. (7), a “mental disorder that makes it substantially probable that the per-

under par. (a), (am), (b), or (bm). son will engage in acts of sexual violence” is a disorder that predisposes the affected
(7) “Sexually violent person" means a person who has beg,g{son tesexual violence. A person diagnosed with “antisocial personality disorder”

/ L Lo Iﬂipled with another disorder may be found to be sexually violent. State v. Adams,
convicted of a sexually violent offense, has been adjudicates wis. 2d 60, 588 N.w.2d 336 (Ct. App. 1998), 96-3136.
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Definitions in ch. 980 serve a legal, and not medical, function. The courtwillnot (c) The anticipated release of a person on conditional release

adopt a definition of pedophilia for ch. 980 purposes. State v. Zanelli, 223 Wis. i~ ; : ;
545, 589 N.W.2d 687 (Ct. App, 1998). 98-0733. dfder s. 971.17, the anticipated termination of a commitment

That the state’s expert's opined that pedophilia is a lifelong disorder did not médigler under 971.17, or the anticipated discharge of a person from

that commitment was based solely on prior bad acts rather than a present condgiopommitment order under s. 971.17, if the person has been found

Juryinstructions are discussed. State v. Matek, 223 Wis. 2d 611, 589 N.W.2d 441 . . .
App. 1998), 96-3524. 3t guilty of a sexually violent tdnse byreason of mental disease

As used in this chapter, “substantial probability” and “substantially probable” bof defect.
mean much more likely than not. This standard for dangerousness does not violat i ;
equal protection nor is the term unconstitutionally vague. State v. Curiel, 227 \Ms.?d) .The annmpated release on parole QI’ dISCharge of a person
2d 389, 597 N.W.2d 697 (1999), 97-1337. committed under ch. 975 for a sexually violent offense.

The definition of “sexually violent person” includes conduct prohibited by a pre- thoinriedicti i it
vious version of a statute enumerated in sub. (6) as long as the conduct prohibi 53) The agency with JurISdICtlon shall prowde the district

under the predecessor statute remains prohibited under the current statute. Stag@ney and department of justice with all of the following:
Pharm, 2000 W App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 98-1542. (a) The person’s name, identifying factors, anticipated future

Chapter 980 is not facially unconstitutional. Due process does not require proof* .
of a recent overt act in evaluating the dangerousness of the offender when theré@gidence and offense history.
been areak in the dénder’sincarceration and the offender is reincarcerated for non- (b) If applicable documentation of any treatment and the per-
sexual behavior. Substantive due process allows for a ch. 980 commitment w| IP,', di ! T ol
there is stfcient evidence of current dangerousness. There is no bright-line rule tR&1'S @ justment to any institutional placement.
requires current dangerousness to be proven by a particular type of evidence. Stédéstory: 1993 a. 479; 1995 a. 77; 1997 a. 205, 283; 1999 a. 9; 2005 a. 344, 434,
v. Bush, 2005 WI 103, 283 Wis. 2d 90, 699 N.W.2d 80, 03-2306. 2007 a. 97.

Exclusion of the conditions of a person’s probation supervision from his ch. 980The “appropriate district attorney” under sub. (2) is the district attorney in the
trial was proper as under sub. (7) as such evidence was irrelevant in determigimgnty of cowiction or the county to which prison officials propose to release the per-
whether he was a sexually violent person. State v. Mark, 2006 WI 78, 292 Wiss?#. In re Commitment of Goodson, 199 Wis. 2d 426, 544 N.W.2d 611 (Ct. App.
1, 718 N.W.2d 90, 03-2068. 1996), 95-0664.

The legislatures’ replacement of “substantially probable” in sub. (7) with “likely,”
loweredthe level of dangerousness required to commit a person under ch. 980 bufj . e g
not violate the constitution on either due process or equal protection grounds. §¥b-02 Sex‘*_'?-”y V'0|e_nt person petition; contents; f"_‘

v. Nelson, 2007 WI App 2, 298 Wis. 2d 453, 727 N.W.2d 364, 05-0810. ing. (1) A petition alleging that a person is a sexually violent per-

A ch. 980 commitment did not violate equal protection or due process guaran%??| may be filed by one of the following:
whenthe person was released to the community upon a finding that he was ineligible L. .
for commitment and subsequently committed after parole violations that did not (&) The department of justice at the request of the agency with
involve overt acts of sexual violence. State v. Feldmann, 2007 WI App 35, 300 isdicti
2d 474, 730 N.W.2d 440, 05-2347. Wferisdiction over the person._ . ) -

“More likely than not,” as used in sub. (1m), is not an obscure or specialized term (D) If the department of justice does not file a petition under
of art, but a commonly-used expression. An expert witness'’s ambiguous and corlfjgr_ (a), the district attorney for one of the following:
ing misstatement regarding the meaning of “more likely than not” could notbave . . .
vinced a reasonable person the phrase meant other than more likely to happen tharll. The county in which the person was convicted of a sexually

not to happen. StateSmalley,2007 WI App 219, 305 Wis. 2d 709, 741 NAW286,  violent offense, adjudicated delinquent for a sexually violent

06-1475. H H :

Under sub. (7), a sexually violent person is one who is dangerous because he %%Q‘#@SG offound not guilty Qf or not respon5|ble_for a sexually vio-
suffers from a mental disorder that makes it likely that the person will engage in 8881t offense by reason of insanity or mental disease, defect or ill-
or more acts of sexual violence. Actuarial instruments that measure dangerouspnesss.
withoutregard to the defendant’s mental iliness were relevant to determining whether . . . .
the defendant was a sexually violent person. Dangerousness was a fact of conse2. 1he county in which the person will reside or be placed
quence to the proceedings although not the only fact that needed to be shown. lggen his or her discharge from a sentence, release on parole or
denceneed not go to every facet of a party’s case in order to be relevant. State v. Spal- iai ; ; ; i
ley, 2007 WI App 219, 305 Wis. 2d 709, 741 N.W.2d 286, 06-1475. 8%tended supervision, or release from imprisonment, from a juve

Under the reasoning ®ark that conditions of supervision that a person will benile correctional facility, adefined in s. 938.02 (10p), from a resi-
subject to if released are irrelevant to the determination of whether the persondemtial care center for children and youth, as defined in s. 938.02
sexually violent person under sub. (7), that a person will be subject to supervisiopyi B
released is also irrelevant to whether the person is a sexually violent person. %‘r:ég)' or from a commitment order.

v. Eu%d, 2007f \tlr\” Adpp 2:15, S?GfWis. 2dt_167, 742 N.W.2d 887, 0f7—00t11.t_ e 3. The county in which the person is in custody under a sen-
vidence of the department of correction’s screening process for potential ch. ; ; ; i : ;
cases was irrelevant as to the determination of whether a defendant was a sex%gal € a placement toa Juvemle cc_)rrect_lonal faCIIIty' as dEflned in
violent person under sub. (7) when the evidence did not establish why the defen8ar¢38.02 (10p), or a secured residential care center for children
was selected for ch. 980 proceedings. State v. Budd, 2007 WI App 245, 306 Wisa2d] youth, as defined in s. 938.02 (159), or a commitment order.
167, 742 N.W.2d 887, 07-0011. . . . . .
The Kansas Sexually Violent Predator Act comports with due process require- (1M) A petition filed under this section shall be filed before

Imentf(, does notHrunda_fOI:JI 05f2dlobblse jgfgalrg)é rﬁrir&(&iplzeds,s%rld ilsggm;¢ post facto  the person is released or discharged.
aw. ransas v. Hendricks, o o (1997) (2) A petition filed under this section shall allege that all of the

The constitutionality of Wisconsin's Sexual Predator Law. Straub & Kachelsl?i. . !
Wis. Law. July, 1995. ollowing apply to the person alleged to be a sexually vigient
son:
980.015 Notice to the department of justice and dis- (a) The person satisfies any of the following criteria:

trict attorney.  (2) If an agency with jurisdiction has controlor 7 The person has been convicted of a sexually violent
custody over a person who may meet the criteria for commitmegfense.

as a sexually violent person, the agency with jurisdiction shall : .
inform each appropriate district attorney and the department (ﬁ ﬁ.sp:l'he person has been found delinquent for a sexually violent
justiceregarding the person as soon as possible beginning 90 q%y ' . .
prior to the applicable date of the following: 3. The person has been found not guilty of a sexually violent
(@) The antici . 8ff nse by reason of mental disease or defect.
pated discharge or release, on parole, exten e%b .
supervision, or otherwise, from a sentence of imprisonment or() The person has a mental disorder.
term of confinement in prison that was imposed for a conviction (€) The person is dangerous to others because the person’s
for a sexually violent offense, from a continuous term of incamental disorder makes it likely that he or she will engage in acts
ceration, any part of which was imposed for a sexually violeft sexual violence.
offense, or from a placement in a Type 1 prison under s. 301.04§3) A petition filed under this section shall state with particu-
(3) (@) 1., any part of which was required as a result of a convictlanty essential facts to establish probable cause to believe the per-
for a sexually violent offense. son is a sexually violent person. If the petition alleges that a sexu-
(b) The anticipated release from a juvenile correctional facflly violent offense or act that is a basis for the allegation under
ity, as defined in s. 938.02 (10p), or a secured residential care G- (2) (a) was an act that was sexually motivated as provided
ter for children and youth, as defined in s. 938.02 (15g), if the pgpder s. 980.01 (6) (b), the petition shall state the grounds on
son was placed in the facility as a result of being adjudicaté@tich the offense or act is alleged to be sexually motivated.
delinquent under s. 48.34, 1993 stats., or under s. 938.183 0(4) A petition under this section shall be filed in one of the fol-
938.34 on the basis of a sexually violent offense. lowing:
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(@) The circuit court for the county in which the person waon who is the subject of the petition reasonable notice of the time
convicted of aexually violent offense, adjudicated delinquent faand place of each such hearing. The court may designate addi-
a sexually violent offense or found not guilty of a sexually violetional persons to receive these notices.
offense by reason of mental disease or defect. (2) Except aprovided in ss. 980.038 (2) and 980.09 and with-

(am) The circuit court for the county in which the person wibut limitation by enumeration, at any hearing under this chapter,
reside or be placed upon his or her discharge from a sentetite,person who is the subject of the petition has the right to:
release on parole or extended supervision, or release from impris¢a) Counsel. If the person claims or appears to be indigent, the
onment, from a juvenile correctional facility, as defined in gourt shall refer the person to the authority for indigency deter-

938.02 (10p), from a secured residential care center for childi@ations under s. 977.07 (1) and, if applicable, the appointment
and youth, as defined in s. 938.02 (15g), or from a commitmefitcounsel.

order. o S ~_ (b) Remain silent.
(b) The circuit court for the county in which the person is |ng§

custody under a sentence, a placement to a juvenile correction 3) Zreseltlt] ar;]d cr-oss—exa[jnlr(;ebwnnessets. ;

facility, as defined in s. 938.02 (10p), a secured residential careld) Have the hearing recorded by a court reporter. ,

center for children and youth, as defined in s. 938.02 (15g), or a(3) The person who is the subject of the petition, the person’s

commitment order. attorney, or the petitioner may request that a trial under s. 980.05
(5) Notwithstanding sub. (4), if the department of justich to ajury. A request for a jury trial shall be made as provided

decides to file a petition under sub. (1) (a), it may file the petitigider S- 980.05 (2). Notwithstanding s. 980.05 (2), if the person,
in the circuit court for Dane County. e person’s attorney, or the petitioner does not request a jury trial,

the court may on its own motion require that the trial be to a jury.

(6) A court assigned to exercise jurisdiction under chs. 48 agfa 1y shall be selected as provided under s. 980.05 (2m). A ver-
938 does not have jurisdiction over a petition filed under this segar o¢ aiury under this chapter is not valid unless it is unanimous.
tion alleging that a person who was adjudicated delinquent as ggory. 1993 a. 479; 1997 a. 252; 1999 a. 9; 2005 a. 434.

child is a sexually violent person. There are circumstances when comment on the defendant's silence is permitted.
History: 1993 a. 479; 1995 a. 77, 225; 1997 a. 27, 205, 283; 1999 a. 9; 200 a defendant refuses to be interviewed by the state’s psychologist and the defense
187; 2005 a. 344, 434; 2007 a. 96. attorney challenges the psychologist’s findings based on the lack of an interview, it

A ch. 980 commitment is not an extension of a commitment under ch. 975, an \ppropriate for the psychologist to testify about the refusal. State v. Adams, 223
975.12 does not limit the state’s ability to seek a separate commitment under ch. % 2d 60, 588 N.W.2d 336 (Ct. App. 1998), 96-3136. ) .
of a person originally committed under ch. 975. State v. Post, 197 Wis. 2d 279, 541 all jurors agree that the defendant suffers from a mental disease, unanimity
N.W.2d 115 (1995), 94-2356. requirements are met even if the jurors disagree on the disease that predisposes the
As used in this chapter, “substantial probability” and “substantially probable” bofigfendant teeoffend. State v. Pletz, 2000 W1 App 221, 239 Wis. 2d 49, 619 N.w.2d
mean much more likely than not. This standard for dangerousness does not vi 8-2455. ) . . .
equal protection nor is the term unconstitutionally vague. State v. Curiel, 227 Wiﬁ. apter 980 provides its own procedures for commencing actions, and, as such,
2d 389, 597 N.W.2d 697 (1999), 97-1337. chs. 801 and 802 are inapplicable to the commencement of ch. 980 actaies.. S
In deciding whether there is a substantial probability that the subject will comnffelfe; 2001 Wi App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 99-2145.
future acts of sexual violence, the trier of fact is free to weigh expert testimony thaf N€ Circuit court must appoint an examiner for the court under sub. (3) regardless
conflicts and decide which is more reliable, to accept or reject an expert's testimd?? hether the court also appointed an examiner for the petitioner under sub. (4). An
including accepting only parts of the testimony, and to consider all non-expert teéiflgent party petitioning for supervised release is not entitled under sub. (4) to an
oy e Kt 5 50 SO 72 15 SRS Sainer ot or e ke bttt . ualted and vt coutap
To the extent that s. 938.35 (1) prohibits the admission of delinquency adjudigd? : ! : :
tions inch. 980 proceedings, it is repealed by implication. State v. Matthew A.B. 230i€l, 2004 WI App 225, 277 Wis. 2d 698, 691 N.W.2d 388, 03-2649
Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999), 98-0229.

In a trial on a petition filed under sub. (2), the state has the burden to prove beyggt) 031 Examinations. (1) If a person who is the subject of
a reasonable doubt that the petition was filed within 90 days of the subject’s rel

e L. . H . .
or discharge based on a sexually violent offense. State v. Thiel, 2000 WI 67, 235 @fﬁetmon filed under s. 980.02 denies the facts alleged in the peti-
2d 823, 612 N.W.2d 94, 99-0316. See also State v. Thiel, 2001 WI App 52, 241 Wien, the court may appoint at least one qualified licensed physi-
2d 439, 625 N.W.2d 321, 99-0316. ian, licensed psychologist, or other mental health professional to

While a commitment under ch. 980 is civil, a court does not lose subject matfe f . ) i
jurisdiction because a petition is filed under a criminal case nurstate v. Pharm, conduct an examination of the person’s mental condition and tes-

2000 WI App 167, 238 Wis. 2d 97, 617 N.W.2d 163, 98-1542. tify at trial.

Chapter 980 provides its own procedures for commencing actions, and, as sucl . . - .
chs. 801 and 802 are inapplicable to the commencement of ch. 980 aStiatesv. (2 The_ state may retain a licensed Phy5|C|an: ||C?n59d
Wolfe, 2001 W1 App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 99-2145. psychologist, or other mental health professional to examine the

When a ch. 980 petition was filed within 90 days of release from a sentence foygantalcondition of a person who is the subject ofa petition under
offensethat was not a sexually violent offense, which was being served concurrently . .
with ashorter sentence imposed for a sexually violent offense, the petition was timely 980.02 or who has been committed under s. 980.06 and to testify
State v. Treadway, 2002 WI App 195, 257 Wis. 2d. 467, 651 N.w.2d 334, 00-29&(.trial or at any other proceeding under this chapter at which testi-

The state was not precluded from seeking a ch. 980 commitment following ﬁaﬁ%ny is authorized
defendant’s parole revocation, even though the state had failed to prove that : . . " .
defler%danwis a sexually viotl1en(§ person in needlof commitment inha previous ch. 980 (3) Whenever a person who is the subject of a petition filed
trial that took place prior to the defendant’s parole. State v. Parrish, 2002 WI App i i
D e e e e Hhder s. 980.02 or who has been committed under s. 980.06 is

The circuit court had jurisdiction to conduct ch. 980 proceedings involving &&duired tasubmit to an examination of his or her mentatdition

enrolled tribal member who committed the underlying sexual offense on an Indiander this chapter, he or she may retain a licensed physician,
reservation. State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 1 i i _
00-3074. See also Burgess v. Watters, 467 F. 3d 676 (2007). fitensed psychologlst, or other mentafl h.eal.th professional to per

Under sub. (1), a request from the agency with jurisdiction and a subsequent d@imM an examination. If the person is indigent, the court shall,
sion by the department of justice not to file are prerequisites to a district attornayjjon the person’s request, appoint a qualified and available
authority tofile a ch. 980 petition. State v. Byers, 2003 WI 86, 263 Wis. 2d 113, 6 ensed physician, licensed psychologist, or other mental health
N.W.2d 729. : , 1010gIst, ;

The threshold decision of whether a petition should be filed remains in the hagd®fessional to perform an examination of the person’s mental

of the agency with jurisdiction and outside of the political process. A district attorngpndition and participate on the person’s behalf in a trial or other
may contact the agency to seek clarification of the ch. 980 evaluator’s determinatj ; : ; : : f

to correct factual mistakes, to provide new or additional information, or to ask fotﬂgbceedmg under this _cha_pter at which testimony is authorized.
second opinion with a different evaluator. However, the agency can independehlpon the order of the circuit court, the county shall pagaasof
exercise its judgment and choose to ignore the district attorney’s efforts or to decfije costs of the action, the costs of a licensed physician licensed
the district attorney’s request for a second evaluation if the agency determines {hat . ' . -

these efforts and requests are improperly politically motivated. State v. Bell, 2 chologist, or other mental health professmna! ap_pomted by a
WI App 30, 289 Wis. 2d 275, 710 N.W.2d 525, 05-0890. court under this subsection to perform an examination and par-

That the ch 980 definition of “dangerousness” lacks a temporal context limite i i i i indi
imminent danger. does not render the statute unconstitutional. State v. Olson,[%%lgate in the trial or other proceedlng on behalf of an mdlgent

WI App 32, 290 Wis. 2d 202, 712 N.W.2d 61, 04-0412 rson.
(4) If a party retains or the court appoints a licensed physician,
980.03 Rights of persons subject to petition. (1) The licensed psychologist, or other mental health professional to con-

circuit court in which a petition under s. 980.02 is filed shall comluct anexamination under this chapter of the person’s mental con-
duct all hearings under this chapter. The court shall give the pdition, the @aminer shall have reasonable access to the person for
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the purpose of the examination, as well as to the person’s past an@) Any written or recorded statement made by the person sub-
presentreatment records, as defined in s. 51.30 (1) (b), and patigdt to this chapter concerning the allegations in the petition filed
health care records as provided under s. 146.82 (2) (cm), pastamder s. 980.02 or concerning other matters at issue in the trial or
present juvenile records, as provided under ss. 48.396 (6), 4&r&eeding and the names of witnesses to the written statements
(2) (e), 938.396 (10), and 938.78 (2) (e), and the person’s past ahthe person subject to this chapter.
present correctional records, including presentence investigationp) A written summary of all oral statements of the person sub-
reports under s. 972.15 (6). ject to this chapter that the prosecuting attorney plans to use at the
(5) Alicensed physician, licensed psychologist, or other mefiial or proceeding and the names of witnesses to the oral state-
tal health professional who is expected to be called as a witnesgrgynts of the person subject to this chapter.

one of the parties or by the court may not be subject to any ordec) Evidence obtained in the manner described under s. 968.31

by the court for the sequestration of witnesses at any proceed®dp) i the prosecuting attorney intends to use the evidence at
under this chapter. No licensed physician, licensed psychologigt trial or proceeding.

or other mental health professional who is expected to be calle . . .
as a witness by one of the parties or by the court may testify at aﬁ d)te'ra‘ copy of the criminal record of the person subject to this
proce_edir_lg under this chaptt_ar unless a written report of his or pter. . . )

examination has been submitted to the court and to both parties &€) A list of all witnesses whom the prosecuting attorney

least 10 days before the proceeding. intends to call at the trial or proceeding, together with their
History: 2005 a. 434 ss. 88, 90, 91. addresses. This paragraph does not apply to rebuttal witnesses or
] ) witnesses called for impeachment only.
980.034 Change of place of trial or jury from another (f) Any relevant written or recorded statements of a witness

county. (1) A person who is the subject of a petition filed undgsteq und : includi Il of the following:
s. 980.02 or who has been committed under this chapter may mosi/g under par. (€), including all of the following:

to change the place of a jury trial under s. 980.05 on the ground 1. Any videotaped oral st.atement ofa Chl!d under s. 908.08.

that animpartial trial cannot be had in the county in which the trial  2- Any reports prepared in accordance with s. 980.031 (5).

is set to be held. The motion shall be made within 20 days afte(g) The criminal record of a witness listed under par. (e) that

the completion or waiver of the probable cause hearing undeissknown to the prosecuting attorney.

980.04 (2), whichever is applicable, except that it may be made(h) The results of any physical or mental examination or any

after that time for cause. scientific or psychological test, instrument, experiment, or com-
(2) The motion shall be in writing and supported by affidaviparison that the prosecuting attorney intends to offer in evidence

which shall state evidentiary facts showing the nature of the pregat-the trial or proceeding, and any raw data that were collected,

dice alleged. The petitioner may file counter affidavits. used, orconsidered in any manner as part of the examination, test,
(3) If the court determines that there exists in the county whepstrument, experiment, or comparison.

the action is pending such prejudice that a fair trial cannot be had(i) Any physical or documentary evidence that the prosecuting

it shall, except ashprovide(_j in su_b.I (4), Iorder Lhaththg trigl tlJe heldorney intends to offer in evidence at the trial or proceeding.

in any county where an impartial trial can be had. Only one i

change may be granted under this subsection. The judge wh () Any exculpatory evidence.

ordersthe change in the place of trial shall preside at the trial. P ?3) VWHAT A PERSONSUBJECTTO THIS CHAPTERMUST DISCLOSE

-~ . e I THE PROSECUTINGATTORNEY. Upon demand, a person who is
ltmr(‘j?ggt?éfrg'f ?ﬁ;oégltjrr'f“ may be conducted in either county bject to this chapter or his or her attorney shall disclose to the
" . rosecuting attorney, and permit the prosecuting attorney to
(4) (a) Instead of changing the place of trial under sub. (3), figpectand copy or photograph, all of the following materials and
court may require the selection of a jury under (@gif all of the  jncormation, if the material or information is within the posses-

following apply: . . ) sion, custody, or control of the person who is subject to this chap-
1. The court will sequester the jurors during the trial. ter or his or her attorney:
2. There are grounds for changing the place of trial under sub(a) A jist of all witnesses, other than the person who is subject
(2). to this chapter, whom the person who is subject to this chapter

3. The estimated cost to the county of using the proceditieends to call at the trial or proceeding, together with their
under this subsection is less than the estimated cost to the cod@Bfesses. This paragraph does not apply to rebuttal witnesses or
of holding the trial in another county._ _ witnesses called for impeachment only.

(b) Acourt that proceeds under this subsection shall follow the (b) Any relevant written or recorded statements of a witness
procedure undesub. (3) until the jury is chosen in the 2nd countyistedunder par. (a), including any reports prepared in accordance
At that time, the proceedings shall return to the original counfyth s. 980.031 (5).
using the jurors selected in the 2nd county. The original county .y The criminal record of a witness listed under par. (a) if the
shall reimburse the 2nd county for all applicable costs under fminalrecord is known to the attorney for the person who is sub-
814.22. ject to this chapter

History: 2005 a. 434. ) . L
(d) The results of any physical or mental examination or any
980.036 Discovery and inspection. (1) DeriniTions. In  scientific or psychological test, instrument, experiment, or com-
this section: parison that the person who is subject to this chapter intends to

(a) “Person subject to this chapter” means a person who is seiifer in evidence at the trial or proceeding, and any raw data that

ject to a petition filed under s. 980.02 or a person who has b&¢re collected, used, or considered in any manner as part of the

committed under s. 980.06. examination, test, instrument, experiment, or comparison.
(b) “Prosecuting attorney” means an attorney representing the(e) Any physical or documentary evidence that the person who
state in a proceeding under this chapter. is subject to this chapter intends to offer in evidence at the trial or

(2) WHAT A PROSECUTINGATTORNEY MUST DISCLOSETO A PER-  Proceeding.
SONSUBJECTTO THIS CHAPTER. Upon demand, a prosecuting attor- (3m) WHEN DISCLOSUREMUST BE MADE. A party required to
ney shall disclose to a person subject to this chapter or his orimeke a disclosure under this section shall do so within a reason-
attorney,and permit the person subject to this chapter or his or ledale timeafter the probable cause hearing and within a reasonable
attorney to inspect and copy or photograph, all of the followirtgne before a trial under s. 980.05, if the other party’s demand is
materials and information, if the material or information is withimade inconnection with a trial. If the demand is made in connec-
the possession, custody, or control of the state: tion with a proceeding under s. 980.08 or 980.09 (3), the party
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shall make the disclosure within a reasonable time befomatie  (b) Notwithstanding s. 801.11, a court may exercise personal
of that proceeding. jurisdiction over a person who is the subject of a petition filed

(4) COMMENT OR INSTRUCTION ON FAILURE TO CALL wiTNEss. under s. 980.02 even though the person is not served as provided
No comment or instruction regarding the failure to call a witneggder s. 801.11) or (2) with a verified petition and summons or
at the trial may be made or given if the sole basis for the comm@ith an order for detention under s. 980.04 (1) and the person has
or instruction is the fact that the name of the witness appears upehhad a probable cause hearing under s. 980.04 (2).

a list furnished under this section. (2) EVIDENCE OF REFUSALTO PARTICIPATE IN EXAMINATION. (@)

(5) TESTINGOR ANALYSIS OF EVIDENCE. On motion of a party, At any hearing under this chapter, the state may present evidence
the court may order the production of any item of evidence or r@ycomment on evidence that a person who is the subject of a peti-
datathat is intended to be introduced at the trial for testing or antiPn filed under s. 980.02 or a person who has been committed
ysis under such terms and conditions as the court prescribes.under this chapter refused to participate in an examination of his

(6) PROTECTIVEORDER. Upon motion of a party, the court may©" her mental condition that was being conducted under this chap-
at any time order that discovery, inspection, or the listing of wi€" Or that was conducted for the purpose of evaluating whether to
nesses required under this section be denied, restricted,f”Sra petition before the petition under s. 980.02 was filed.
deferred, or make other appropriate orders. If the prosecuting(b) A licensed physician, licensed psychologist, or other men-
attorney othe attorney for a person subject to this chapter certifigdd health professional may indicate in any written report that he
that listing a witness under sub. (2) (e) or (3) (a) may subject teshe prepares in connection with a proceeding under this chapter
witness or others to physical or economic harm or coercion, that the person whom he or she examined refused to participate in
court may order that the deposition of the witness be taken unte examination.

S. 967.04 (2) to (6). The name of the witness need not be divulgeq3) TESTIMONY BY TELEPHONE OR LIVE AUDIOVISUAL MEANS.

prior to the taking of such deposition. If the witness becomesilessgood cause to the contrary is shown, proceedings under ss.
unavailable or changes his or her testimony, the deposition sig@b.04 (2) (a) and 980.08 (7) (d) may be conducted by telephone
be admissible at trial as substantive evidence. or audiovisual means, if available. If the proceedings are required

(7) IN CAMERA PROCEEDINGS. Either party may move for an into be reported under SCR 71.02 (2), the proceedings shall be
cameranspection of any document required to be disclosed undeported by @ourt reporter who is in simultaneous voice commu-
sub. (2) or (3) for the purpose of masking or deleting any matetgation with all parties to the proceeding. Regardless of the
that is not relevant to the case being tried. The court shall maslysical location of any party to the telephone call, any action
or delete any irrelevant material. taken by the court or any party has the same effect as if made in

(8) CONTINUING DUTY TO DISCLOSE. If, after complying with 0pen court. A proceeding under this subsection shall be con-
a requirement of this section, and before or during trial, a party diicted in a courtroom or other place reasonably accessible to the
covers additional material or the names of additional witnesgd4plic. Simultaneous access to the proceeding shall be provided
requested that are subject to discovery, inspection, or producfi@® Person entitled to attend by means of a loudspeaker or, upon
under this section, the party shall promptly notify the other pari§duest to the court, by making the person party to the telephone
of the existence of the additional material or names. call without charge.

(9) SANCTIONS FOR FAILURE TO COMPLY. (@) The court shall ~ (4) MOTIONS FOR POSTCOMMITMENT RELIEF; APPEAL. (a) A
exclude any witness not listed or evidence not presented fa@tion for postcommitment relief by a person committed under
inspection, Copying, or photographing required by this sectioh 980.06 shall be made in the time and manner prowded In SS.

unless good cause is shown for failure to comply. The court .30 t809.32. An appeal by a person who has been committed
in appropriate cases grant the opposing party a recess or a coni@er s. 980.06 from a final order under s. 980.06, 980.08, or
ance. 980.09 or from an order denying a motion for postcommitment

(b) In addition to or in place of any sanction specified in pE{'ellief orfrom both shall be taken in the time and manner provided

(), a court may, subject to sub. (4), advise the jury of any failyfeSS: 808'24 (3¥ and 809.30 to 8((1?)9.32.9§I3f0a0%ershon is seekirrl]g Iﬁ!:ef
or refusal to disclose material or information required to be diom an order of commitment under s. 980.06, the person shall file
closedunder sub. (2) or (3), or of any untimely disclosure of mat@-motion for postcommitment relief in the trial court prior to an
rial or information required to be disclosed under sub. (2) or (%p_peal unless the grounds for seeking relief are sufficiency of the
vidence or issues previously raised.
(10) PAYMENT OF COPYINGCOSTSIN CASESINVOLVING INDIGENT

RESPONDENTS. When the state public defender or a private attor-. (?) An appeal by the state from a final judgment or order under

ney appointed under s. 977.08 requests copies, in any formaf,hb? chapter may be taken to the court of appeals within the time

any item that is discoverable under this section, the state puliecified in s. 808.04 (4) and in the manner provided for civil
defender shall pay any fee charged for the copies from the apgtR€als under chs. 808 and 809. _
priation account under s. 20.550 (1) (a). If the person providing (5) FAILURE TO COMPLY WITH TIME LIMITS; EFFECT. Failure to
copiesunder this section charges the state public defender a feecmply with any time limit specified in this chapter does not
the copies, the fee may not exceed the applicable maximum feedprive the circuit court of personal or subject matter jurisdiction
copies of discoverable materials that is established by rule unglepf competency to exercise that jurisdiction. Failure to comply
s. 977.02 (9). with any time limit specified in this chapter is not grounds for an
(11) EXCLUSIVE METHOD OF DISCOVERY. Chapter 804 does not @PPeal or grounds to vacate any order, judgment, or commitment
apply to proceedings under this chapfnis section provides the issued or entered under this chapter. Failure to object to a period

only’ methods of obtaining discovery and inspection in proce _delay or a continuance waives the time limit that is the subject
ings under this chapter. of the period of delay or continuance.

History: 2005 a. 434; 2007 a. 20; 2009 a. 28. (6) ERRORSAND DEFECTSNOT AFFECTING SUBSTANTIAL RIGHTS.
] o The court shall, in every stage of a proceeding under this chapter,
980.038 Miscellaneous  procedural  provisions. disregard any error or defect in the pleadings or proceedings that

(1) MOTIONS CHALLENGING JURISDICTION OR COMPETENCY OF  does not affect the substantial rights of either party.

COURT OR TIMELINESS OF PETITION. (&) A motion challenging the History: 2005 a. 434; 2007 a. 96; 2009 a. 26.

jurisdiction or competency of the court or the timeliness of a peti-

tion filed under s. 980.02 shall be filed within 30 days after tf#30.04 Detention; probable cause hearing; transfer
courtholds the probable cause hearing under s. 980.04 (2). Faifareexamination. (1) Upon the filing of a petition under s.

to file a motion within the time specified in this paragraph waivé80.02, the court shall review the petition to determine whether to
the right to challenge the jurisdiction or competency of the coussue an order for detention of the person who is the subject of the
or the timeliness of a petition filed under s. 980.02. petition. The person shall be detained only if there is probable
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cause to believe that the person is eligible for commitment ungeobable cause hearing under s. 980.04 (2) (a). The court may
s. 980.05 (5). A person detained under this subsection shallgbent one or more continuances of the trial date for good cause
held in afacility approved by the department. If the person is serypon its own motion, the motion of any party or the stipulation of
ing a sentence of imprisonment, is in a juvenile correctional fadihe parties.

ity, as defined in s. 938.02 (10p), or a secured residential care Cenp) The ; ; - ,
. i . ; person who is the subject of the petition, the person’s
::eornf;qr. t(tzgcljldtfnnaptd tYOOrL]‘;T 'Cgrsedeafr']rée?hgn CS(; ?fg}%ir(lgg)tég{.dﬁorney, othepetitioner may request that a trial under this section
' NSttt ! " S 'BE to ajury of 12. A request for a jury trial under this subsection

underthis subsection, the court shall order that the person be traps- e .
P iall be made within 10 days after the probable cause hearing
ferred to a detention facility approved by the department. A degﬁder 5. 980.04 (2) (a). If no request is made, the trial shall be to

tion order under this subsection remains in effect until the petiti  Th th 'S att th it
is dismissed after a hearing under sub. (3) or after a trial undef'§ COUrt. 1he person, theé person's attorney, or the petitioner may

980.05(5) or until the effective date of a commitment order unddfithdrawhis, her, or its request for a jury trial if the 2 persons who
s. 980.06, whichever is applicable. did not make the request consent to the withdrawal.

(2) (a) Whenever a petition is filed under s. 980.02, the court (2m) (&) At a jury trial under this section, juries shall be
shall hold a hearing to determine whether there is probable cag@lected and treated in the same manner as they are selected and
to believe that the person named in the petition is a sexually Viggated in civil actions in circuit court, except that, notwithstand-
lent person. ing s. 805.08 (3), each party shall be entitled to 4 peremptory chal-

(b) 1. Except as provided in subd. 2., the court shall hold fggges or, if the court orders additional jurors to be selected under
probablecause hearing within 30 days, excluding Saturdays, St-805.08 (2), to 5 peremptory challenges. A party may waive in
days, and legal holidays, after the filing of the petition, uniess tgtvanceany or all of its peremptory challenges and the number of
time is extended by the court for good cause shown upon its ow#ors called under par. (b) shall be reduced by this number.
motion, the motion of any party, or the stipulation of the parties. (b) The number of jurors selected shall be the number pre-

2. If the person named in the petition is in custody under a searibed in sub. (2), unless a lesser number has been stipulated to
tence, dispositional order, or commitment and the probable caasd approved under par. (c) or the court orders that additional
hearing vill be held after the date on which the person is scheduledlors be selected. That number of jurors, plus the number of
to be released or discharged from the sentence, dispositigigdlemptory challenges available to all of the parties, shall be
order, or commitment, the probable cause hearing under par.d@ed initially and maintained in the jury box by calling others to
shall be held no later than 10 days after the person’s schedulgslace jurors excused for cause until all jurors have been
release odischarge date, excluding Saturdays, Sundays, and leg@hmined. Theparties shall exercise in their order, the state begin-
holidays, unl_ess that time is extende_d by the court for good CaHRfy, the peremptory challenges available to them, and if any
shown upon its own motion, the motion of any party, or the stipjarty declines to challenge, the challenge shall be made by the
lation of the parties. clerk by lot.

(3) If the court determines after a hearing that there is probable(c) At any time before the verdict in a jury trial under this sec-

cause to believe that the person named in the petiticseisually .. ] ] : o '
violent person, the court shall order that the person be taken itlgn’ the parties may stipulate in writing or by statement in open

custody if he or she is not in custody and shall order the persor§| gm’ on the record, with the approval of the court, that the jury

be transferred within a reasonable time to an appropriate faci@f”cons'ﬁ of any number less than the number prescribed in sub.

specified by the department for an evaluation by the departm _ . . -
as to whether the person is a sexually violent person. If the cour{3) (&) Ata trial on a petition under this chapter, the petitioner
determines that probable cause does not exist to believe thatw@the burden of proving beyond a reasonable doubt that the per-
person is aexually violent person, the court shall dismiss the petion who is the subject of the petition is a sexually violent person.

tion. (b) If the state alleges that the sexually violent offense or act
(4) The department shall promulgate rules that provide thieat forms the basis for the petition was an act that was sexually
qualifications for persons conducting evaluations under sub. (@jotivated as provided in s. 980.01 (6) (b) or (bm), the state is
(5) If the person named in the petition claims or appears to igguired tgorove beyond a reasonable doubt that the alleged sexu-
indigent,the court shall, prior to the probable cause hearing ung@gly violent act was sexually motivated.

sub. (2) (a), refer the person to the authority for indigency deter-(4) Evidence that the person who is the subject of a petition
minations under s. 977.07 (1) and, if applicable, the appointmeRider s. 980.02 was convicted for or committed sexually violent
Oquc:unsilégg 479 1995 o 77- 1999 o 9. 2005 o 344 434. 2007 & 97 offenses before committing the offense or act on which the peti-
Istory: a. ) a. ) a. 9, a. s ) a. F— H H G H
Cross Reference: See also ch, DHS 99, Wis. adm. code. tion is based is not sufficient to esta_bllsh beyond a reasonable
The rules of evidence apply to probable cause hearings under ciitgsexcep- doubt that the person has a mental disorder.
tions tothe rules for preliminary examinations also apply. Although s. 907.03 allows B : B
an expert to base an opinion on hearsay, an expert's opinion based solely on hearszg)?) If the COL_II’_t or jury determlnes_that the perso_n who is the
cannotconstitute probable cause. State at¥n 227 Wis. 2d 167, 595 N.\ad 403~ subject of a petition under s. 980.02 is a sexually violent person,

(1999), 95-1067. - . .
In sub. (2), “in custody” means in custody pursuant to ch. 980 and does not atne court shall enter a JUdgment on that fmdmg and shall commit

to custody under a previously imposed sentence. State v. Brissette, 230 Wis. Z%Pﬁé,person as provided under s. 980.06. If the court or jury is not

Goéh'\é{v;/ézr%ggs gg\}ldAegﬁtslgev? grg(:gdll?rzés for commencing actions, and, as ssatiSﬂed beyond a reasonable doubt that the person is a sexually

chs. 86)1 and 80p2 are inapplicablg to the commencement ofgch. 980 aStaes. ngem person, the court shall dismiss th? petition and direct that

Wolfe, 2001 WI App 136, 246 Wis. 2d 233, 631 N.W.2d 240, 99-2145. the person be released unless he or she is under some other lawful
The 72-hour time limit in sub. (2) is directory rather than mandatory. Howev?1 striction

the individual’'s due process rights prevent the state from indefinitely delaying thé~’ )

probable cause hearing when the subject of the petition is in custody awaiting thilistory: 1993 a. 479; 1999 a. 9; 2005 a. 434. -

hearingand has made a request for judicial substitution. State v. Beyer, 2001 WI Apg his section does not confine expert testimony to any specific standard nor man-

167, 247 Wis. 2d 13, 633 N.W.2d 627, 00-0036. ate the type or character of relevant evidence that the state may choose to meet its
Sub. (3) is not a rule regarding the admissibility of expert testimony. It providesrden ofproof. State v. Zanelli, 223 Wis. 2d 545, 589 N.W.2d 687 (Ct. App. 1998),

the procedure for determining probable cause to believe a person is a sexually vi@i8n0733.

offender. The general rule for determining the qualification of an expert appliesThe standard of review for commitments under ch. 980 is the standard applicable

State v. Sprosty, 2001 WI App 231, 248 Wis. 2d 480, 636 N.W.2d 213, 00-2404o the review of criminal cases — whether the evidence could have led the trier of fact

to find beyond a reasonable doubt that the person subject to commitment is a sexually
980.05 Trial. (1) A trial to determine whether the person thiolent person. State v. Curiel, 227 Wis. 2d 389, 597 N.W.2d 697 (1999), 97-1337.

. . i . . he right to a jury trial under ch. 980 is governed by sub. (2) rather than case law
is the subject of a petition under s. 980.02 is a sexually violent verningthe right to a jury trial in criminal proceedings. State v. Bernstein, 231 Wis.

son shall commence no later than 90 days after the date ofieo2, 605 N.W.2d 555 (1999), 98-2259.
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The sub. (2) requirement that the 2 persons who did not request the withdrawal dthe incremental infringement by s. 980.06 on the liberty interests of those who
a request for a jury trial consent to the withdrawal does not require a personal stsage asexually-violent, predatory past and are currently suffering from a mental dis-
ment from the person subject to the commitment proceeding. Consent mayokier that makes them dangerous sexual predators does not violate constitutional
granted by defense counsel. State v. Bernstein, 231 Wis. 2d 392, 605 N.W.2d diffrantees afue process. State v. Ransdell, 2001 W1 App 202, 247 Wis. 2d 613, 634
(1999), 98-2259. N.W.2d 871, 00-2224.

_ To the extent that s. 938.35 (1) prohibits the admission of delinquency adjudicaalthoughch. 51 is more “lenient” with those who are subject to its provisions than
tions inch. 980 proceedings, it is repealed by implication. State v. Matthew A.B. 2&lch. 980, the significant differences between the degree of danger posed by each of
Wis. 2d 688, 605 N.W.2d 598 (Ct. App. 1999), 98-0229. ) the two classes of persons subject to commitment under the two chapters, as well as

Sub.(2) does not require that a respondent be advised by the court that a jury vetdigidifferences in what must be proven in order to commit under each, does not result
must beunanimous in order for the withdrawal of a request for a jury trial to be valigh a violation of equal protection. State v. Williams, 2001 WI App 263, 249 Wis. 2d
State v. Denman, 2001 WI App 96, 243 Wis. 2d 14, 626 N.W.2d 296, 99-1829. 1 537 N.W.2d 791, 00-2899.

Chapter980 respondents are afforded the same constitutional protections as crimighapter 980, as amended, is not a punitive criminal statute. Because whether a
nal defendants. Although the doctrine of issue preclusion may generally apply inghtute is punitive is a threshold question for both double jeopardy and ex post facto
980 cases, application of the doctrine may be fundamentally unfair. When new @Waysisneither of those clauses is violated by ch. 980. State v. Rachel, 2002 WI 81,
dence of. victim recantation was offered at the _ch. 980 trial, the defendant had a. B \Wis. 2d 215, 646 N.W.2d 375, 00-0467.
process interest in gaining admission of the evidence to ensure accurate expert Opifhe mere limitation of a committed person’s access to supervised release does not
ions orhis mental disorder and future dangerousness when the experts’ opinions tgice aestraint to the point that it violates due process. As amended, ch. 980 serves

sented were based heavily on the fact that the defendants committed the under Yoqiti : f P .
f f - gitimate and compelling state interests of providing treatment to, and protecting
crime. State v. Sorenson, 2002 WI 78, 254 Wis. 2d 54, 646 N.W.2d 354, 98-3 'public from, the dangerously mentally ill. The statute is narrowly tailored to meet

A sexually violent person committed under ch. 980 preserves the right to appgalse interests, and, as such, it does not violate substantive due process. State v.
as a matter of right, by filing postverdict motions within 20 days of the commitmeRL 1o 2002 Wi 81, 254 Wis. 2d 215. 646 N.W.2d 375. 00-0467
order. State v. Treadway, 2002 WI App 195, 257 Wis. 2d. 467, 651 N.W.2d 3 Commitmentunder ch. 980 does not require a separate factual finding that an indi-

00-2957. . . A ! o X g .

- tima - al's mental disorder involves serious difficulty for the person in controlling his
Seﬁ_%%g%:grﬂt%?b;;ggr: 33233%&%2?@% i?ﬁé?\yiggdf wt;&rpe%'sno?f;’zg}a"%éwer behavior. Proof that the person’s mental disorder predisposes the individual
ers was prepared by both training and experience to assess a sex offender, an{P\§gage in acts of sexual violence and establishes a substantial probability that the
qualified to render an opinion on whether he would reoffend. That the agent did R%Ezgn”{"g"r::ggp dfsoé?g;': itr?\?;s:;gseﬂgﬁzsé?f?clﬁl?yn% 'gﬂ;fc"ﬁlﬁ'ngﬂ:’Sdgrsh’gfggg’gi;?e

rovide the nexus to any mental disorder did not render his testimony inadmissigfe: : :
State v. Treadway, 2002 Wi App 195, 257 Wis. 2d. 467, 651 N.W.2d )3/34, 00-205te v. Laxton, 2002 W1 82, 254 Wis. 2d 185, 647 N.W.2d 784, 99-3164.

Neither ch. 980 nor ch. 51 grants persons being committed under ch. 980 the rightapted80 does not preclude finding that a person with a sexually-related mental
to request confidential proceedings. That ch. 51 hearings are closed while ch. @ggrder has difficulty in controlling his or her behavior even if that persairiésto
hearings are not does not violate equal protection. State v. Burgess, 2002 WI g@fporm his conduct to the requirements of the law. State v. Burgess, 2002 W1 App
264,258 Wis. 2d 548, 654 N.W.2d 81, 00-3074. Affirmed. 2003 WI 71, 262 W 284,258 Wis. 2d 548, 654 N.W.2d 81, 00-3074. Affirmed. 2003 WI 71, 262 Wi 2d
354, 665 NW2d 124. See also Burgess v. Watters, 467 F. 3d 676 (2007). 354, 665 Nw2d 354. )

Article 1, section 7 does not prohibit the legislature from enacting statutes requiring! he use of pgigraph tests as part of a sex offender treatment program does not vio-
that trials be held in certain counties. The legislature could properly provide in s\ﬂge due process. Wilson v. Watters, 348 F. Supp. 2d 1031 (2004).

(2) that ch. 980 proceedings be held in a county other than the one in which the predio the extent that plaintiffs are uncontrollably violent and pose a danger to others,
cate offense was committed. State v. Tainter, 2002 WI App 296, 259 Wis. 2d 38R, state is entitled to hold them in segregation for that reason alone. Preserving the
655 N.W.2d 538, 01-2644. safety of the staff and other detainees takes precedence over medical goals. West v.

During a commitment proceeding under ch. 980, s. 904.04 (2), relating to otfehwebke, 333 F.3d 745 (2003).
crimes evidence, does not apply to evidence offered to prove that the respondent has
a mental disorder that makes it substantially probable that the respondent will co

acts of semal violence in the future. State v. Franklin, 2004 WI 38, 270 Wis. 2d 29%15%-063 DeOXynbonUde'C_ acid anaIyS|s reqU|r_e'
677 N.W.2d 276, 00-2426. ments. (1) (a) If a person is found to be a sexually violent per-

No error was found in giving a jury a general verdict form in a ch. 980 hearing w@o? under this chapter, the court shall require the person to provide

the defendant failed to establish that ch. 980 respondents are routinely deprived of: . P . . .
special verdicts and that general verdicts are more likely to result in commitmeasf.)'OIOQ'CaI specimen to the state crime laboratories for deoxyri-

State v. Madison, 2004 WI App 46, 271 Wis. 2d 218, 678 N.W.2d 607, 02-3099bonucleic acid analysis.

When a defendant seeks to exclude prior statements based upon his or her 5t . - - . .
Amendment privilege, he or she must first establish that the statements at issue arQ)) The results from deOXy”bonL'Cle'C acid a_naly5|s ofa Specl-
1) testimonial; 2) compelled; and 3) incriminating. The mere fact that a statemerii€n under par. (a) may be used only as authorized under s. 165.77
compelleddoes not require it to be excluded from a ch. 980 commitment trial. WhS%) The state crime laboratories shall destroy any such Specimen
an individual has a pre—petition or pre-arrest right against self-incrimination, that’ " .
right is ordinarily not self-executing and must be invoked. State v. Mark, 2006 Wi accordance with s. 165.77 (3).

78,292 Wis. 2d 1, 718 N.W.2d 90, 03-2068. i i idi
UnderMark, 2006 WI 78, the respondent has the same 5th amendment privilef%e(z) The department of justice shall promulgate rules providing

against self-incrimination as does a defendant at a criminaliattigar,406 U.S. I procedures for defendants to provide specimens under sub. (1)
441, articulates the scope of the privilege in terms of the protection at trial whearad for the transportation of those specimens to the state crime

criminal defendant has given an immunized statement, providing that immunity fr ; ;
the use of compelled testimony, as well as evidence derived directly and indirea:%lgoiatorllegzgorﬁgalygs under s. 165.77.
istory: a. .

therefrom, dbrds the protection of the 5th amendment privilege. It prohibits the pro-
secutorial authoritieBom using the compelled testimony in any respect, and it there-

fore insures that the testimony cannot lead to the infliction of criminal penalties Ot P
the witness. State v. Harrell, 2008 WI App 37, 308 Wis. 2d 166, 747 N.w.2d 770085 Institutional - care for sexually violent persons.
05-2393. (Im) The department shall place a person committed under s.

Testimony referring to incidents revealed by the defendants compelled testm@80.06 at the secure mental health facility established under s.

and two experts’ opinions that the defendant was much more likely than not to ri : f
fend should have been excluded because that evidence was derived from comp 955'the Wsconsin resource center established under s. 46.056

statements that were testimonial and incriminating. State v. Mark, 2008 WI App @, & secure mental health unit or facility provided by the depart-

308 Wis. 2d 191, 747 N.W.2d 727, 07-0522. . _ ment of corrections under sub. (2).
A person against whom a ch. 980 petition has been filed is not entitled to a compe-

tencyevaluation under s. 971.14. Although the result of a successful ch. 980 petition(1r) Notwithstanding sub. (1m), the department may place a
is confinement, the confinement is for treatment not punishment and there is no cridimale person committed under s. 980.06 at Mendota Mental
nal-law-based due—process right to a competency hearing in a ch. 980 proceedi . . . .
State v. Luttrell, 2008 WI App 93, 312 Wis. 2d 695, 754 N.W.2d 249, 07-1840. aith Institute, Winnebago Mental Health Institute, or a pri-

vately operated residential facility under contract with the depart-

980.06 Commitment. If a court or jury determines that thement of health services.
persornwho is the subject of a petition under s. 980.02 is a sexually(2) The department may contract with the department of
violent person, the court shall order ffe¥son to be committed to corrections for the prasion of a secure mental health unit or facil-
the custody of the department for control, care and treatment uitjilfor persons committed under s. 980.06. The department shall
such time as the person is no longer a sexually violent personopferate a secure mental health unit or facility provided by the
commitment order under this section shall specify that the perst#partment of corrections under this subsection and shall promul-
be placed in institutional care. gate rules governing the custody and discipline of persons placed
e L A T 00 2T, 20 208, ot departmentn the secure menialhealth uit o facity pr-
remedy is twbtain appropriate treatment and not supervised release. State v. Sei ?d by the department of corrections under this subsection.
220 Wis. 2d 308, 582 N.W.2d 745 (Ct. App. 1998), 97-2554. History: 1993 a. 479; 1997 a. 27; 1999 a. 9; 2001 a. 16; 2007 a. 20 s. 9121 (6) (a).
Chapte980 and s. 51.61 provide the statutory basis for a court to issue an involurNothing in the U.S. Constitution prevents state officials from temporarily detain-
tary medication order for individuals who suffer from a chronic mental illness and drgy a civil committee in conditions normally reserved for inmates so that he or she
committed under ch. 980. State v. Anthony D.B. 2000 WI 94, 237 Wis. 2d 1, 6@y attend court proceedings concerning his commitment. Thiel v. State, 399 F.
N.W.2d 435, 98-0576. Supp. 929 (2005).
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980.067 Activities off grounds.  The superintendent of the courtmay order a reexamination of the person under sub. (3) if the

facility at which a prson is placed under s. 980.065 may allow tteurts finds reexamination to be necessary. The schedule for
person to leave the grounds of the facility under escort. Tieporting established under sub. (1) shall resume upon the release
department of health services shall promulgate rules for tbkthe person.

administration of this section. History: 1993 a. 479; 1999 a. 9; 2005 a. 434.
History: 2001 a. 16; 2007 a. 20 s. 9121 (6) (a) The6-month period under sub. (1) for the 1st reexamination does not begin to run
: Ca ) . N until the court conducts the dispositional hearing and issues an initial commitment
Cross Reference:See also s. DHS 95.10, Wis. adm. code. order under s. 980.06 (2). State v. Marberry, 231 Wis. 2d 581, 605 N.W.2d 612 (Ct.
App. 1999), 98-2883.
980.07 Periodic reexamination and treatment prog- | As pattrr]t of an annual ré—:-view, andir;voltérgtaryﬂrpedi_ctatilon grdersr?utst be Are\t/ri]ewed DfOé-
. A _ lowing the same procedure used to obtain the initial order. State v. Anthony D.B.
ress; report from the department. (1) If a person is com- 50003 94, 237 Wis. 2d 1. 614 N.W.2d 435, 98-0576.
mitted under s. 980.06 and has not been discharged under i8is within the committed person’s discretion to ask for an independent examina-
980.09 (4), the department shall appoint an examiner to condiget The trial court does not have discretion to refuse the request. State v. Thiel, 2001
: : ) e il I App 32, 241 Wis. 2d 465, 626 N.W.2d 26, 00-0142.
a reexamination of the pers_or_l_s mental_ condition within 1\5The 6-month time period in sub. (1) for an initial reexamination is mandatory.
months after the date of the initial commitment order under Sate ex rel. Marberry v. Macht, 2003 WI 79, 262 Wis. 2d 720, 665 N.W.2d 155,
980.06 and agan thereafter at least once each 12 months to d ?gzls%preme Court’s decision to uphold the commitmelnaxtonin light of the
mlneWhether the person has made sufficient progress for the cQy{tinsiructions in the case was not diametrically different or opposite in character
to consider whether the person should be placed on supervigedture from any clearly established federal law. Laxton v. Bartow, 421 F.3d 565

. . L 05).
release or Mharged' The examiner shall apply the criteria unﬁ?r e 14th amendment due process guarantee was violated by a delay of over 22

s. 980.08 (4) (cg) when considering if the person should be plagfns between the first annual periodic examination report was provided to the cir-
on supervised release and shall apply the criteria under s. 9861@%ourt under s. 980.07 and the circuit court's probable cause hearing under s.

i i i i .09(2) (a) to determine if facts warranted a hearing on whether the committee was
(3) when ConSIde!’mg.lf the persor) Shou!d be dISCharQEd' At till a sexually violent person. Discharge is not an appropriate remedy for a sexually
time of a reexamination under this section, the person who R@®ntperson who is dangerous because he or she suffers from a mental disorder that
been committed may retain or have the court appoint an examinges it likely that he or she will engage in acts of sexual violence. Appropriate rem-

: H ies are motions for mandamus or equitable reliehdéxdause a ch. 980 committee

as p.rOVIded ””d,er S. 980'0.31 (.3)’ except that the COUI’.t 1S ﬁ@@ encounter considerable obstacles to pursuing these remedies, DHFS, the Depart-
_requwed to appoint an examiner if supervised release or dlSCh_af@& ofJustice, the bar, and the circuit courts must bear substantial responsibility for
is supported by the examination conducted by the examireguring prompt judicial review of annual periodic examination reports. State v.
appointed by the departmerfhe county shall pay the costs of arPeYe": 2006 W12, 287 Wis. 2d 1, 707 N.W.2d 509, 04-1208.

f(sx)aminer appointed by the court as provided under s. 51.20 (&Qb 075 Patient petition process (1) When the depart-
a), . .

. . L entsubmits its report to the court under s. 980.07 (6), the person
(2) Any examiner conducting a reexamination under sub. (32}10 has been committed under s. 980.06 may retain or have the

shallprepare a written report of the reexamination no later than &1t appoint an attorney as provided in s. 980.03 (2) (a).
days after the date of the reexamination. The examiner shall pro-

s (Im) (a) When the department provides a copy of the report

vide a copy.of the rgport to the department. ) under s. 980.07 (6) to the person who has been committed under
(3) Notwithstanding sub. (1), the court that committed a peg: 9g0.06, the department shall provide to the person a standard-

son under s. 980.06 may order a reexamination of the person at 28y petition form for supervised release under s. 980.08 and a

time during the period in which the person is subject to the coBjandardized petition form for discharge under s. 980.09.

mitment order. Any reexamination ordered under this subsectlon(b) The department shall, after consulting with the department

shall conform to sub. .(1)'. . of justice and the state public defender, develop the standardized
(4) At any reexamination under sub. (1), the treating p_rOfeﬁetition forms required under par. (a).

sional shall prepare a treatment progress report. The treating pro(vz) (a) Within 30 days after the department submits its report

B e o efevkddhe cour nder . 960,07 (), the person o s been con-
of the Pollowing: prog p edunder s. 980.06 or his or her attorney may submit one of the
T i ) .. completed forms provided under sub. (1m) to the court to initiate
(a) The specific factors associated with the person’s risk f9her a petition for supervised release or a petition for discharge.
committing another sexually violent oﬁ§n§§. i (b) If no completed petition is filed in a timely manner under
(b) Whether the person has made significant progress in trggir. (a), the person who has been committed under s. 980.06 will
ment or has refused treatment. remain committed and the person’s placement at a facility
(c) The ongoing treatment needs of the person. described under s. 980.065 or the person’s supervised release sta-
(d) Any specialized needs or conditions associated with ti under s. 980.08 remains in effect without review by the court.
person that must be considered in future treatment planning.  (3) If the person files a petition for discharge under s. 980.09
(5) Any examiners under sub. (1) and treating professionatéthout counsel, the court shall serve a copy of the petition and
under sub. (4) shall have reasonable access to the person for@i-supporting documents on the district attorney or department
poses of reexamination, to the person’s past and present treatrkitstice, whichever is applicable. If the person petitions for dis-
records, as defined in s. 51.30 (1) (b), and to the person’s pat@iarge under s. 980.09 through counsel, his or her attorney shall
health care records, as provided under s. 146.82 (2) (c). serve the district attorney or department of justice, whichever is
(6) The department shall submit an annual report compris@gPlicable. N .
of the reexamination report under sub. (1) and the treatment prog{4) (&) Thepetitioner may use experts or professional persons
ress report under sub. (4) to the court that committed the per&®gupport his or her petition.
under s980.06. A copy of the annual report shall be placed in the (b) The district attorney or the department of justice may use
person’s treatment records. The department shall provide a ceggerts or professional persons to support or oppose any petition.
of the annual report to the person committed under s. 980.06, thes) Subject to s. 980.03 (2) (a), before proceeding under s.
department of justice, and the district attorney, if applicable. Tbg0.08 or 980.09 but as soon as circumstances permit, the court
court shall provide a copy of the annual report to the persogisalirefer the matter to the authority for indigency determinations
attorney as soon as he or she is retained or appointed. under s977.07 (1) and appointment of counsel under s. 977.05 (4)
(6m) If a person committed under s. 980.06 is incarcerated(Btif the person is not represented by counsel.
a county jail, state correctional institution, or federal correction (6) At any time before a hearing under s. 980.08 or 980.09, the
institution for a new criminal charge or conviction or because higpartmenmay file a supplemental report if the department deter-

or her parole was revoked, any reporting requirement under siines that court should have additional information.
(1), (4), or (6) does not apply during the incarceration period. AHistory: 2005 a. 434.
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980.08 Supervised release; procedures, implementa- 5. A reasonable level of resources can provide for the level
tion, revocation. (1) Any person who is committed under sof residential placement, supervision, and ongoing treatment
980.06 may petition the committing court to modify its order byeeds that are required for the safe management of the person
authorizing supervised release if at least 12 months have elapshie on supervised release.

since the initial commitment order was entered or at least 12(cm) Ifthe court finds that all of the criteria in par. (cg) are met,

months have elapsed since the most recent release petition {ascourt shall select a county to prepare a report under par. (e).
denied or the most recent order for supervised release Waflessthe court has good cause to select another county, the court
revoked. The director of the facility at which the person is placgfla|| select the person’s county of residence as determined by the
may file a petition under this subsection on the person’s behaltjghartment under s. 980.105." The court may not select a county
any time. where there is a facility in which persons committed to institu-
(2) If the person files a timely petition without counsel, théonal care under this chapter are placed unless that county is also
court shall serve a copy of the petition on the district attorneythiat person’s county of residence.
department of justice, whichever is applicable and, subject to sq) The court shall authorize the petitioner, the person’s attor-
980.03(2) (a), refer the matter to the authority for indigency detefsy, ‘the district attorney, any law enforcement agency in the
minations under s. 977.07 (1) and appointment of counsel unggfinty of intended placement, and any local governmental unit in
s. 977.05 (4) (j). If the person petitions through counsel, his or lg& county of intended placement to submit prospective residen-
attorney shall serve the district attorney or department of justiggy options for community placement to the department within 60
whichever is applicable. days following the selection of the county under par. (cm).

(3) Within 20 days after receipt of the petition, the court shall (&) The court shall order the county department under s. 51.42
appoint one or more examiners having the specialized knowleggghe county of intended placement to prepare a report, either
determined by the court to be appropriate, who shall examine thgapendently or with the department of health services, identify-
person and furnish a written report of the examination to the copiy prospective residential options for community placement. in
within 30 days after appointment. The examiners shall have %ntifying prospective residential options, the county department
sonable access to the person for purposes of examination ang i consider the proximity of any potential placement to the resi-
the person’s past and present treatment records, as defined f§ce of other persons on supervised release and to the residence
51.30 (1) (b), and patient health care records, as provided “rﬁ@gersons who are in the custody of the department of corrections
s. 146.82 (2) (c). If any such examiner believes that the persofig regarding whom a sex offender notification bulletin has been

appropriate for supervised release under the criteria specifie ed to law enforcement agencies under s. 301.46 (2m) (a) or
sub.(4) (cg), the examiner shall report on the type of treatment ). The county department shall submit its report to the depart-
services that the person may need while in the community 9t within 60 days following the court order.

supervised release. The coushgall pay the costs of an examiner g) The court shall direct the department to use any submis-

?ZSF)omted under this subsection as provided under s. 51.20 1Ig s under par. (d), the report submitted under par. (€), or other

.residentialoptions identified by the department to prepare a super-

(4) (a) The court, without a jury, shall hear the petition With'Oi@ed release plan for the person. The department shall prepare a

30 days after the report of the court-appointed examiner is filg,

- ; ervised release plan that identifies the proposed residence.
with the court, unless the court for good cause extends this tlﬂ% plan shall address the person’s need, if any, for supervision,

limit. Expenses of proceedings under this subsection shall be Rajffseling, medication, community support services, residential

as provided under s. 51.20 (18) (b), (c), and (d). services, vocational services, and alcohol or other drug abuse
_(c) In making a decision under par. (cg), the court may cofeatment. The supervised release plan shall be submitted to the

sider, without limitation because of enumeration, the nature agslrtwithin 90 days of the finding under par. (cg). The court may

circumstances of the behavior that was the basis of the allegagpght extensions of this time period for good cause.

in the petition under s. 980.02 (2) (a), the person’s mental hlstory(g) The court shall review the plan submitted by the depart-

and present mental condition, where the person will live, how the. ¢\, der par. (cm). If the details of the plan adequately meet
person will support himself or herself, and what arrangements gl& 4o 2iment needs of the individual and the safety needs of the
available to ensure that the person has access to and will parlif, ity then the court shall approve the plan and determine
ﬂgitﬁ 'ggzcnetis;rﬂyotrgﬁtomﬁﬂté 'thélﬁ?agl ghﬁg‘]’glg%?';ﬁl;ﬁgn It supervised release is appropriate. If the details of the plan do
gen%‘the person isga serious child se‘mmﬂqer A decision under 8t adequately meet the treatment needs of the individual or the

: safety needs of the community, then the court shall determine that

gggn(gg)r (r)nnaa [r)litt'tg;n%”ae(? ebgaiggrggnﬂ,‘%h%g ?h:frt'ﬁgs gr]élg n ervised release is not appropriate or direct the preparation of
ay . ; per: Sther supervised release plan to be considered by the court
proper subject for pharmacological treatment using an antian 'ger this paragraph

gen or the chemical equivalent of an antiandrogen or on the .
that the person is willing to participate in pharmacological treat- (5m) The department may not arrange placement under this
ment using an antiandrogen or the chemical equivalent of an apgction in a facility that did not exist before January 1, 2006.

androgen. (6m) An order for supervised release places the person in the

(cg) The court may not authorize supervised release unleasstody and control of the department. The department shall

based on all of the reports, trial records, and evidence presenfénge for control, care and treatment of the person in the least
the court finds that all of the following criteria are met: restrictive manner consistent with the requirements of the person

1. The person has made significant progress in treatment gﬂ in accordance with the plan for supervised release approved
¢

the person’s progress can be sustained while on supervi
release.

he court under sub. (4) (g). A person on supervised release is
ject to the conditions set by the court and to the rules of the
. . . department. Within 10 days of imposing a rule, the department
2. ltis substantially probable that the person will not engaggy|| file with the court any additional rule of supervision not
in an act of sexual violence while on supervised release. jnconsistent with the rules or conditions imposed by the court. If
3. Treatment that meets the person's needs and a qualifiggl department wants to change a rule or condition of supervision
provider of the treatment are reasonably available. imposed by the court, the department must obtain the court’s
4. The person can be reasonably expected to comply with &iproval. Before a person is placed on supervised release by the
or her treatment requirements and with all of his or her conditiotsurt under this section, the court shall so notify the municipal
or rules of supervised release that are imposed by the court opblice department and county sheriff for the municipality and
the department. county in which the person will be residing. The notification

Su
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requirement under this subsection does not apply if a municipalhether in a proceeding for an initial ch. 980 commitment or a later petition for
; ; ; : ervisedelease, there is no requirement that the state prove the person is treatable.
police department or county sheriff submits to the court a writt€{fi"\ Seibert. 720 Wis. 20 308, 582 N.W.2d 745 (Ct. App. 1998) 972554

statement waiving the right to be notified. As used in this chapter, “substantial probability” and “substantially probable” both

; ; n much more likely than not. This standard for dangerousness does not violate
(7) (a) If the department believes that a person on SuDerV'i?al protection nor is the term unconstitutionally vague. State v. Curiel, 227 Wis.

release, oawaiting placement on supervised release, has violategl3sg, 597 N.w.2d 697 (1999), 97-1337.
or threatened to violate, any condition or rule of supervisedin institutionalized sex offender who agreed to a stipulation providing supervised
i ; ease, giving up his right to a jury trial on his discharge petition in exchange, had
relea_se, the department may petition for revocation of the ordeq Siutional right to enforcement of the agreement. State v. Krueger, 2001 WI
granting supervised release as described in par. (c) or may detgpve, 242 Wis. 2d 793, 626 N.W.2d 83, 00-0152.
the person. An indigent sexually violent person is constitutionally entitled to assistance of
. . counsel in bringing a first appeal as of right from a denial of his or her petition for
(b) If the department believes that a person on $UperV|$ﬁaervisedelease. State ex rel. Seibert v. Macht, 2001 WI 67, 244 Wis. 2d 378, 627
release, or awaiting placement on supervised releaséyreaatb N.W.2d 881, 99-3354.

; erson subject to a proceeding to revoke supervised release is entitled to the same
the safety of others, the deDartmem shall detain the person @t@tgrocess protections as afforded persons in probation and parole revocation pro-

petition for revocation of the order granting supervised release:asiings. Notice of the grounds that are the basis for the revocation must be given.
described in par. (C) A court can only base a revocation on the grounds of public safety under sub. (6m)
. whennotice has been properly given. State v. VanBronkhorst, 2001 WI App 190, 247
(c) If the department concludes that the order granting sup@fs. 2d 247, 633 N.w.2d 236, 00-3075.
vised release should be revoked, it shall file with the committing? sexual assault need not occur and the person’s behavior need not be criminal

i im|ati ; : 1 before the court can conclude that there is a substantial probability that a person will
court a statement alleging thielation and or threat of a violation reoffend if institutional care is not continued. The relevant inquiry under sub. (4) is

and a petition to revoke the order for supervised release and Rii@ther the behavior indicates a likelihood to reoffend. State v. Sprosty, 2001 WI
vide a copy of each to the regional office of the state pubfep 231, 248 Wis. 2d 480, 636 N.W.2d 213, 00-2404.

: ; : b. (6m), not s. 806.07 (1) (h), governs granting relief to the state from a ch. 980
defender responsible for handling cases in the county where mittee’s supervised release when the committee is confined in an institution

committing court is located. If the department has detained #itingplacement on supervised release. Sub. (6m) provides no procedure for initi-

persorunder par. (a) or (b) the department shall file the statemaétitg revocation other than by the department of health and family services action,
' venting courts or prosecutors from initiating revocations. State v. Morford, 2004

and the petition and provide them to the regional office of the sti "268 Wis. 2d 300, 674 N.W.2d 349, 01-2461.
public defender within 72 hours after the detention, excluding Satch. 980 was not unconstitutionally applied to the defendant when an order for
urdays, Sundays and |ega| hoIidays. pending the revocation héjervised release could not be carried out due to an inability to find an appropriate

. he d d in th . il F .lﬁlﬁgemenaﬂd the defendant remained in custody. Any judicial decision that puts the
Ing, the department may detain the person in a Jail or a facilfymmunity arisk because of what agents of government may have done or not done

describedunder s. 980.065. The court shall refer the matter to tiest balance the potential injury to society’s interests against the potential benefits

authority for indigency determinations under s. 977.07 (1) al\‘jlﬂstm’uﬂg’ilj'so";gggﬁ%rg‘gﬁs\zg”;gﬁd%‘? I\j’%‘;g‘i’;%“cézt’}’ltggg‘_& agents. State

appointment otounsel Un(_jer s. 977.05 (4) (j)- The determination a yyie regulating the conduct of a sexually violent person on supervised release
of indigency and the appointment of counsel shall be done as ssriisfiesthe procedural due process requirement of adequate notice if ftdeestify
as circumstances permit precise for the probationer to know what conduct is required or prohibited. State v.
: S Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d 812, 00-1425.
(d) The court shall hear the petition within 30 days, unless the&nder sub. (6m) [formerly s. 980.06 (2) (d)], a circuit court must determine

hearing otime deadline is waived by the detained person. A ﬁn\éqn]ether any rule or condition of release has been violated or whether the safety of
’ others requires w@cation. A circuit court is not required to expressly consider alter-

decision on the petition to revoke the order for supervised releggies to revocation before revoking a sexually violent person’s supervised release
shall bemade within 90 days of the filing. Pending the revocatiorhen the court determines that the safety of the public requires the person's commit-

hearing, the department may detain the person in the county gﬁrptégfli%csure facility. State v. Burris, 2004 WI 91, 273 Wis. 2d 294, 682 N.W.2d

or return him or her to institutional care. The sufficiency of evidence standard of review applies when reviewing a circuit

(8) (a) If the court findsifter a hearing by clear and convincourt's ordeidenying a petition for supervised release under sub. (4). The test for the
! sufficiency of the evidence to support the order is not whether a reviewing court is

ing evidence, that any rule or condition of release has been \ighvinced by clear and convincing evidence that a person's petition for supervised
lated and the court finds that the violation of the rule or conditiogiease should be denied, but whether a circuit court, acting reasonably, could be so
merits the revocation of the order granting supervised release, "\‘,‘\‘Ifgé”yz‘;‘g%i’;?ezg ?85,%3%%.&/?/2?5%3%%d—ellzcligf)t astrue. State v. Brown,
court may revoke the order for supervised release and order pervised Release Under Chapter 980: Alternatives to Protect Wisconsin While
the person be placed in institutional care. The court may considgfolding the Constitution. Hamrin. 2007 WLR 889.

alternatives toevocation. The person shall remain in institutional - ) )

care until the person is discharged from the commitment undeP80.09  Petition for discharge. A committed person may
980.09 or is placed again on supervised release under sub. (4)agfjtion the committingourt for discharge at any time. The court

(b) I the court finds after a hearing, by clear and convinci all deny the petition under this section without a hearing unless

evidence, that the safety of others requires that supervised reléa§ etri]tion alleges fac(tjs_ _fronr11 Whi‘r:]h the dcoprt orrj]ur)é may fcr?_n'
be revoked the court shall revoke the order for supervised reled§i&€ the person's condition has changed since the date of his or
and order that the person be placed in institutional care. The pi- iNitial commitment order so that the person does not meet the
son shall remain in institutional care until the person is dischargd€ria for commitment as a sexually violent person.

from the commitment under s. 980.09 or is placed on supervised2) The court shall review the petition within 30 days and may
release under sub. (4) (g). hold a hearing to determine if it contains facts from which the

(9) (a) As a condition of supervised release granted under it Oriury may conclude that the person does not meet the crite-
for commitment as a sexually violent person. In determining

chapter, for the first year of supervised release, the court il . X h .

restFr)ict the person 0?1/ supervisgd release to the person’'s hofger this subsection whether facts exist that might warrant such
exceptfor outings that are under the direct supervision of a dep _cgncl(tjjsmn,gtgg (():;)urtlshall tcfontsu_jert'r?ny (i%rrent %r_pe;ﬁt retp(t)r’ts
ment of corrections escort and that are for employment purpo g0 unders. D7, relevant facts in the petition and in the state's

for reliai r r for caring for th rson’ ic livi rlttenresponsg, arguments of counsel, and any supporting docu-
noeegslglous purposes, or for caring for the person's basic IV")'r,ﬁentanon provided by the person or the state. If the court deter-

. mines that the petition does not contain facts from which a court
(b) The department of corrections may contract for the escgt,ry may conclude that the person does not meet the criteria for
seJ_\éltgre.s Ll'g‘g‘ie; g?grj Ss)).s o 276 1907 a. 27 275 264 1999 a. 9 <s. 3p50MMItMeN, the court shall deny the petition. If the court deter-
3232p 10 32380 1699 a. 32: 2001 4. 16; 2003 a. 167; 2006 . 431, 434 2007 11pes that facts exist from which a court or jury could conclude
ss. 3929, 3930, 9121 (6) (a); 2007 a. 96, 97. the person does not meet criteria for commitment the court shall
Cross Reference:See also ch. DHS 98, Wis. adm. code. set the matter for hearing.

Sub.(6m) [formerly s. 980.06 (2) (d)] requires post—hearing notice to the local law . s
enforcemenagencies. In re Commitment of Goodson, 199 Wis. 2d 426, 544 N.W.2d (3) The court shall hold a hearing within 90 days of the deter-

611 (Ct. App. 1996), 95-0664. mination that the petition contains facts from which the court or

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective priorto 1-2-10 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through 2009 Act 100 and December 30, 2009.

11 Updated 07-08 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. SEXUALLY VIOLENT PERSON COMMITMENTS 980.11

jury may conclude that the person does not meet the criteriadommitment order, and discharge the person from the custody of
commitment as aexually violent person. The state has the burdéme department.

of proving by clear and convincing evidence that the person meetgp) |If the sexually violent offense was the sole basis for the
the criteria for commitment as a sexually violent person. allegation under s. 980.02 (2) (a) but there are other judgments
(4) If the court or jury is satisfied that the state has not met slating to asexually violent offense committed by the person that
burden of proof under sub. (3), the petitioner shall be dischardea/enot been reversed, set aside, or vacated, or if the sexually vio-
from the custody of the department. If the court or jury is satisfiéeht offense was not the sole basis for the allegation under s.
that the state has met its burden of proof under sub. (3), the c88@.02 (2) (a), the court shall determine whether to grant the per-
may proceed under s. 980.08 (4) to determine whether to modityn a new trial under s. 980.05 because the reversal, setting aside,
the petitioner’s existing commitment order by authorizing supest vacating of the judgment for the sexually violent offense would

vised release. probably change the result of the trial.
History: 1993 a. 479; 1999 a. 9; 2003 a. 187; 2005 a. 434. __(3) An appeal may be taken from an order entered under sub.
Persons committed under ch. 980 must be afforded the right to request ajury@g as from a final judgment

dischargehearings under this section. State v. Post, 197 Wis. 2d 279, 541 N.w.2d )
(1995), 94-2356. History: 2001 a. 16; 2005 a. 253, 434.

Progress itreatment is one way of showing that a person is not still a sexually vio-

lentperson under (former) sub. (2) (a). A new diagnosis is another. A new diagness ; : ; P
need not attack the original finding that an individual was sexually violent, b?ﬁO.lOS Determination of county and city, V'”age' or

focuses orthe present and is evidence of whether an individual is still a sexually vidwn of residence.  (1m) The department shall determine a
lent person. State v. Pocan, 2003 WI App 233, 267 Wis. 2d 953, 671 N.W.2d %@rson’s county of residence for the purposes of this Chapter by

02-3342. B o
The legislature has revised this section to eliminate the probable cause stanqgrmg all of the foIIowmg.

Brocadura roMaras & court 1 orter an evidonary noanng i i natiian alleges il ), Te department shall consider residenice as the voluntary
from which a judge or jury may conclude that there is a change in the person’s coﬁ@-ﬁ_currence Of_ physical presence with intent to remain in a place
tion since the date of initial confinement so that the person no longer meets the dinfixed habitation and shall consider physical presence as prima
mitment criteria. Here a doctor considered new observations of behavior and infatie evidence of intent to remain.

preted the data using existing and accepted tools of the psychology profession. "Her o i .
report,based in part on the absence of deviant sexual arousal and anti-social behavidd) The department shall apply the criteria for consideration of

that also incorporated new research on the topic of predicting recidivism risk for juygsidence and physical presence under par. (a) to the facts that
C\','ongs f‘l“giﬁsngg?\s,v?;#?{,“fggf’;‘g‘;"ﬁf\?\,f’gdsﬂ’;;; () and (2). State v. Arends, 200 xisted on the date that the person committed the sexually violent
offense that resulted in the sentence, placement, or commitment

980.095 Procedures for discharge hearings. (1) Useor that was in effect when the petition was filed under s. 980.02.
JURIES. (@) The district attorney or the department of justice, (2m) The department shall determine a person’s city, village,
whichever filed the original petition, or the petitioner or his or har town of residence for the purposes of s. 980.08 (5) by doing all
attorneymay request that a hearing under s. 980.09 (3) be to a jofythe following:

of 6. Ajury trial is deemed waived unless it is demanded withinNOTE: 2005 Wis. Act 431 created sub. (2m) and made extensive substantive
10 days of the fiIing of the petition for discharge. changes to s. 980.08 (5). 2005 Wis. Act 434 repealed s. 980.08 (5).

(b) Juries shall be selected and treated in the same manner 4&) The department shall consider residence as the voluntary

they are selected and treated in civil actions in circuit court. Tﬁ%ncurrence of physical presence with intent to remain in a place

number ofurors prescribed in par. (a), plus the number of perem. fixed habitation and shall consider physical presence as prima
tory challenges available to all of the parties, shall be called ifici® evidence of intent to remain. o S

tially and maintained in the jury box by calling others to replace (b) The department shall apply the criteria for consideration of
jurors excused for cause until all jurors have been examined. Tegidence and physical presence under par. (a) to the facts that
parties shall exercise in their order, the state beginning, @sted on the date that the person committed the sexually \(lolent
peremptorychallenges available to them, and if any party declin@éfense that resulted in the sentence, placement, or commitment

to challenge, the challenge shall be made by the clerk by lot. that was in effect when the petition was filed under s. 980.02.
: : : istory: 1995 a. 276; 2001 a. 16; 2005 a. 431.
. (C) No Verd"?t shall be valid or received unless at least 5 of th§ person’s county of residence shall be determined based on the facts that existed
jurors agree to it. on the date of the underlying offense. A court does not have jurisdiction merely
i ; because the defendant was in a Wisconsin prison at the time the petition was filed.
(2) PosT VERDICT MOTIONS. Motions after verdict may be gy ey gurgess, 2002 Wi App 264, 258 Wis. 2d 548, 654 N.W.2d 81, 00-3074.
made without further notice upon receipt of the verdict. Affirmed onother grounds. 2003 WI 71, 262 WI 2d 354, 665 N.W.2d 124, 00-3074.

i _The circuit court had jurisdiction to conduct ch. 980 proceedings involving an
(3) APPEALS. Any party may appeal an order under this SIJl%nrolled tribal member who committed the underlying sexual offense on an Indian

section as a final order under chs. 808 and 809. reservation. State v. Burgess, 2003 WI 71, 262 Wis. 2d 354, 665 N.W.2d 124,
History: 2005 a. 434. 00-3074.
980.101 Reversal, vacation or setting aside of judg- 980.11 Notice concerning supervised release or dis-

ment relating to a sexually violent offense; effect. (1) In charge. (1) In this section:
this section, “judgment relating to a sexually violent offense” (a) “Act of sexual violence” means an act or attempted act that
means a judgment of conviction for a sexually violent offense, gha basis for an allegation made in a petition under s. 980.02 (2)
adjudication of delinquency on the basis of a sexually violegy).
offense, or a judgment of not guilty of a sexually violent offense (b) “Member of the family” means spouse, domestic partner
by reason of mental disease or defect. under ch. 770, child, sibling, parent or legal guardian.

(2) 1f, atany time after a person is committed under s. 980.06, (¢) “vjctim” means a person against whom an act of sexual
a judgment relating to a sexually violent offense committed by the)|ance has been committed.
person is reversed, set aside, or vacated and that sexually viole

ffense w is for the all ion m in th ition un ;
g. 888?02 ?5) ?at))ishsé [c))ertsoenangatgrci)ng aar?]?)tior: fgrp:(gsttcéo#] g .08 (4) or discharges a pe‘rso.n under s. 980.09 (4), the depart-
mentrelief in the court that committed the person. The court shAIENt shall do all of the following: _ _
proceed as follows on the motion for postcommitment relief: ~ (&m) Make a reasonable attempt to notify whicheveheffol-

(a) If the sexually violent offense was the sole basis for t{f¥Vind PErsons is appropriate, if he or she can be found, in accord-

allegationunder s. 980.02 (2) (a) and there are no other judgmefifce With sub. (3): _
relating to a sexually violent offense committed by the person, the 1. The victim of the act of sexual violence.
court shall reverse, set aside, or vacate the judgment under s2. An adult member of the victim’'s family, if the victim died
980.05 (5) that the person is a sexually violent person, vacatedle result of the act of sexual violence.

5) If the court places a person on supervised release under s.
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3. The victim’s parent or legal guardian, if the victim is your: 2005 a. 434; 2007 a. 20 s. 9121 (6) (a); 2009 a. 28.

ger than 18 years old. . 980.12 Department duties; costs. (1) Except as provided
(bm) Notify the department of corrections. in ss. 980.031 (3) and 980.07 (1), the department shall pay from
(3) The notice under sub. (2) shall inform the department @fe appropriations under s. 20.435 (2) (a) and (bm) for all costs
corrections and the person under sub. (2) (am) of the name ofrélating tothe evaluation, treatment, and care of persons evaluated
person committed under this chapter and the date the persoorisommitted under this chapter.
placed on s_uperwsed release or discharged. The department shq,li) By February 1, 2002, the department shall submit a report
sendthe notice, postmarked at least 7 days before the date the gefthe legislature under s. 13.172 (2) concerning the extent to
son committed under this chapter is placed on supervised relegsh pharmacological treatment using an antiandrogen or the
or discharged, to the department of corrections and to the lagtemical equivalent of an antiandrogen has been required as a
known address of the person under sub. (2) (am). condition of supervised release under s. 980.06, 1997 stats., or s.
(4) The department shall design and prepare cards for pers888.08and the effectiveness of the treatment in the cases in which
specified in sub. (2) (am) to send to the department. The caitédgise has been required.
shall have space for these persons to provide their names afigtory: 1993 a. 479; 1997 a. 284; 1999 a. 9; 2005 a. 434.
addresses, the name of the person committed under this cha@é@r
_ar?ld acliny ot?er |ntforrr]nzla|t|on th_g d?ﬁartmednt de;tehrml?eils necss I person regardless of whether the person engaged in acts of
€ department shall provide the caras, without charge, to ual violence before, on or after June 2, 1994.
department of justice and district attorneys. The department Qfyiory. 1993 a. 479,
justice and district attorneys shall provide the cards, without
charge, to persons specified in sub. (2) (am). These persons 8&3.14 Immunity. (1) In this section, “agency” means the
send completed cards to the department of health services. d&lpartment of corrections, the department of health services, the
records oportions of records of the department of health servicdspartment of justice, or a district attorney.
that relate to mailing addresses of these persons are not subject {2) Any agency or officer, employee, or agent of an agency is
inspection ocopying under s. 19.35 (1), except as needed to commmune from criminal or civil liability for any acts or omissions
ply with arequest by the department of corrections under s. 301a@6the result of a good faith effort to comply with any provision of
(3) (d). this chapter.
History: 1993 a. 479; 1995 a. 27 s. 9126 (19); 1995 a. 440; 1997 a. 181; 1999 &listory: 2005 a. 434 ss. 79, 129, 130; 2007 a. 20 s. 9121 (6) (a).

13 Applicability. This chapter applies to a sexually vio-
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