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CHAPTER 904
EVIDENCE — RELEVANCY AND ITS LIMITS
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waste of time. 904.10
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Offer to plead guilty; no contest; withdrawn plea of guilty.
Liability insurance.

Statement of injured; admissibility; copies.

Information concerning crime victims.

Communication in farmer assistance programs.

NOTE: Extensive comments by the Judicial Council Committee and the Fed- United States and the state ofdtbnsin, by statute, by these rules,

eral Advisory Committee are printed with chs. 901 to 911 in 59 Wis. 2d. The
court did not adopt the comments but ordered them printed with the rules for
information purposes.

904.01 Definition of “relevant evidence”.

action more probable or less probable than it would be without
evidence.
History: Sup. Ct. Order, 59 Wis. 2d R1, R66 (1973).

Evidence of alefendant’s expenditure of money shortly after a burglary was pr
erly admitted. State v. Heidelbach, 49 Wis. 2d 350, 182 N.W.2d 497 (1971).

or by other rules adopted by the supreme court. Evidence which
is not relevant is not admissible.

History: Sup. Ct. Order, 59 Wis. 2d R1, R70 (1973).

“Relevant evi-

A defendant does not have a constitutional right to present irrelevant evidence.

. - . State v. Robinson, 146 Wis. 2d 315, 431 N.W.2d 165 (1988).
dence” means evidence having any tendency to make the exig< ¥ "°*"sO" s (1988)

tence ofany fact that is of consequence to the determination of gwg;;llog, Exclusion of relevant evidence on grounds of

judice, confusion, or waste of time.
evidence may be excluded if its probative value is substantially
0o_utweighed by the danger of unfair prejudice, confusion of the
lssues, omisleading the jury, or by considerations of undue delay,

Although relevant,

The difference between relevancy and materiality is discussed. If counsel failswaste of time, or needless presentation of cumulative evidence.
statethe purpose of a question objected to on grounds of immateriality, the court mawistory: Sup. Ct. Order, 59 Wis. 2d R1, R73 (1973).
exclude the evidence. State v. Becker, 51 Wis. 2d 659, 188 N.W.2d 449 (1971). |t \yas within the discretion of the trial court under this section to admit the victim's
The introduction of a portion of a bloodstained mattress was both relevant ajisbdstained nightgown and to allow it to be sent to the jury room when: 1) the night-
material bytending to make more probable the prosecution’s claim that the victim hggwn clearly was of probative value, since available photographs failed to show the
been with the defendant and had been molested by him. Bailey v. State, 65 Wisirdtkrside ofhe garment; 2) the article was not of a nature that would shock the sensi-

331, 222 N.W.2d 871 (1974).

bilities of the jury and inflame it to the prejudice of defendant; and 3) no objection

The most important factor in determining the admissibility of evidence of condugas made to sending the item to the jury room. Jones v. State, 70 Wis. 2d 41, 233
prior to an accident is the degree of probability that the conduct continued until Mi&V.2d 430 (1975).
accident occurred. Evidence of the defendant’s reckless driving 12 miles from thgvidence of alcoholic degenerative impairment of the plaintiff's judgment had
accidentscene was irrelevant. Hartv. State, 75 Wis. 2d 371, 249 N.W.2d 810 (197ifited probative value, far outweighed by possible prejudice. Walsh v. Wild
Evidence of crop production in other years was admissible to prove damagesMasonry Co., Inc. 72 Wis. 2d 447, 241 N.W.2d 416 (1976).
injury to a crop. Cutler Cranberry Co. v. Oakdale Electric Cooperative, 78 Wis. 2drhe trial court did not abuse its discretion in refusing to admit exhibits offered at

222, 254 N.W.2d 234 (1977).

the 11th hour to establish a defense by proof of facts not previously referred to.

A complaining witness’s failure to appear to testify on 2 prior trial dates was riRbeske v. Diefenbach, 75 Wis. 2d 253, 249 N.W.2d 555 (1977).
relevant tahe credibility of the witness. Rogers v. State, 93 Wis. 2d 682, 287 N.W.2dwhen evidence was introduced for the purpose of identification, the probative

774 (1980).

value of conduct during a prior rape case exceeded the prejudicial effect. Sanford v.

Testimony that weapons were found at the accused’s home was admissible asSpaie, 76 Wis. 2d 72, 250 N.W.2d 348 (1977).
of a chain of facts relevant to the accused's intent to deliver heroin. State v. Wedg&vhen the defendant was charged with attempted murder of police officers in pur-

worth, 100 Wis. 2d 514, 302 N.W.2d 810 (1981).

suit of the defendant following an armed robbery, the probative value of evidence

Evidence of a defendant’s prior sexual misconduct was irrelevant when the otyicerning the armed robbery and showing motive for the murder attempt was not
issue in a rape case was whether the victim consented. State v. Alsteen, 108 WisuBstantiallyoutweighed by the danger of unfair prejudice. Holmes v. State, 76 Wis.

723, 324 N.W.2d 426 (1982).

2d 259, 251 N.W.2d 56 (1977).

Evidence of post-manufacture industry custom was admissible under the facts d¢f evidence of other conduct is not offered for a valid purpose under s. 904.04 (2),
a products liability case. Evidence of a good safety record of the product was not tile-balancing test under s. 904.03 is inapplicable. State v. Spraggin, 77 Wis. 2d 89,

vant. D.L.v. Huebner, 110 Wis. 2d 581, 329 N.W.2d 890 (1983).

252 N.w.2d 94 (1977).

HLA and red blood cell test results showing the probability of exclusion and theln a prosecution for possession of amphetamines, it was an abuse of discretion to
paternity index are generally admissible in a criminal sexual assault action in whiehmit and send tihe jury room a syringe and hypodermic needles that had only slight
the assault allegedly resulted in the birth of a child, but the probability of paternigtevance to the charge. Schmidt v. State, 77 Wis. 2d 370, 253 N.W.2d 204 (1977).
is not generally admissible. State v. Hartman, 145 Wis. 2d 1, 426 N.W.2d 320 (1988)he right of confrontation is limited by s. 904.03 if the probative value of the

Third—party testimony corroborating the victim’'s testimony against one defendatgsired cross—examination is outweighed by the possibility of unfair or undue preju-
was relevant as to a 2nd defendant charged with different acts when the testinog. Chapin v. State, 78 Wis. 2d 346, 254 N.W.2d 286 (1977).
tended to lend credibility to the victim's testimony against the 2nd defendant. Statehe trial court abused its discretion by excluding an official blood alcohol chart

v. Patricia A.M. 176 Wis. 2d 542, 500 N.W.2d 289 (1993).

offered inevidence by an accused driv&tate v. Hinz, 121 Wis. 2d 282, 360 N.W.2d

Evidence of noncriminal conduct to negate the inference of criminal conductsié (Ct. App. 1984).
generally irrelevant. State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. Appwhenevidence of a sexual assault was the only evidence of an element of a charged
kidnapping offense, withholding the evidence on the basis of unfair prejudice
Evidence of why a defendant did not testify has no bearing on guilt or innocenaefairly precluded the state from obtaining a conviction. State v. Grande, 169 Wis.
is not relevant, and is inadmissible. State v. Heuer, 212 Wis. 2d 58, 567 N.W.2d 88&22, 485 N.W.2d 282 (Ct. App. 1992).

1995).

(Ct. App. 1997), 96-3594.

A defendant’s intoxication, for purposes of motor vehicle statutes, digence

A psychologist's testimony that the defendant did not show any evidence of haviignonstrat¢hat the defendant’s statements were untrustworthy. State v. Beaver, 181
a sexual disorder and that absent a sexual disorder a person is unlikely to molggsa2d 959, 512 N.W.2d 254 (Ct. App. 1994).

child was relevant. State v. Richard A.P. 223 Wis. 2d 777, 589 N.W.2d 674 (Ct. AppThe right to confrontation is not violated when the court precludes a defendant

1998), 97-2737. Reasoning adopted, State v. Davis, 2002 WI 75, 254 Wis. 2d 1,
N.W.2d 913, 00-2916.

A negative gunshot residue test cannot conclusively prove that a person was n
the shooter of a gun, but it is relevant as it has a tendency to make It less probgh
State v. DelReal, 225 Wis. 2d 565, 593 N.W.2d 461 (Ct. App.1999), 97-1480

There is neither a blanket restrictionRi€hard A.Pevidence nor is it compelled. ;
Courts must scrutinize the evidence on a case-by-case basis to assess admis#y
State v. Walters, 2004 WI 18, 269 Wis. 2d 142, 675 N.W.2d 778, 01-1916.

904.02 Relevant evidence generally admissible; irrele-
vant evidence inadmissible.

presenting evidence that is irrelevant or immaterial. State v. McCall, 202 Wis.
2d 29, 549 N.W.2d 418 (1996), 94-1213.
hile prior convictions are an element of drunk driving, s. 346.63 (1) (b), admit-
evidence of that element may not be proper. Admitting any evidence of prior con-
:victionsand submitting the element of the defendant’s status as a prior offender to the

when the defendant admitted to the element was an erroneous exercise of discre-
-State v. Alexander, 214 Wis.2d 628, 571 N.W.2d 662 (1997), 96-1973.

Thestate, like the court, operates with the priority of searching for truth and justice.

Our system depends upon all witnesses being forthright and truthful and taking seri-

All relevant evidence is admis-

ously the oath to tell the truth when testifying in a legal proceeding. Evidence that
challenges the credibility of a state’s witness promotes that goal and cannot be sum-
marily dismissed as overly prejudicial. When the jury hears all of the witnesses who

sible, except as otherwise provided by the constitutions of & provide relevant information on the issues, it can make a fair assessment as to who
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is being truthful. This is of particular importance in a case that relies primarily oistorywere accidentally sent to the jury room. Johnson v. State, 75 Wis. 2d 344, 249
whether an officer dhe defendant is telling the truth. Itis not appropriate for the triall.W.2d 593 (1977).

court to assume that the defendant was lying and the officer was telling the truth. Regvidence othedefendant’s prior sales of other drugs was admitted under s. 904.04
olution of credibility issues and questions of fact must be determined by the faoly as probative of the intent to deliver cocaine. Peasley v. State, 83 Wis. 2d 224, 265
finder. State v. Missouri, 2006 WI App 74, 291 Wis. 2d 466, 714 N.W.2d 59R,W.2d 506 (1978).

05-1486. Evidence othe defendant’s prior fighting was admissible to refute the defendant’s

While surprise is not included in this section as a basis on which to exclude other: i P 1 b b
wise relevant evidence, testimony that results in surprise may be excluded if the ?5[nzt()jfng&%%nR‘fls\?gzneigd(éot |Z1§§afg7%)defense witness. State v. Stawicki, 93

prise would require a continuance causing undue delay or if surprise is coupled ) : L - .

the danger of prejudice and confusion of issues. Roy v. St. Lukes Medical Centef,N€ defendant's 2 prior convictions for burglary were admissible to prove intent

2007 W1 App 218, 305 Wis. 2d 658, 741 N.W.2d 256, 06-0480. to Use gloves, a long pocket knife, a crowbar, and a pillowcase as burglarious tools.
Ascribingthe purported motivations or truth—telling tendencies of an entire neighf@nlue V. State, 96 Wis. 2d 81, 291 N.w.2d 467 (1980).

borhood tane of its residents is not an acceptable form of impeachment. Absent eviCriminalacts of the defendant’s co—conspirators were admissible to prove plan and

dence that the defendant was himself a gang member, a gang expert's testimpijve. Haskins v. State, 97 Wis. 2d 408, 294 N.W.2d 25 (1980).

should not have been allowed when the expert's testimony insinuated, without angvidence of other crimes was admissible to show plan and identity. State v.

basis, that the defendant was a part of the gang culture, if not actually a membdheimas, 98 Wis. 2d 166, 295 N.W.2d 784 (Ct. App. 1980).

a gang. State v. Burton, 2007 WI App 237, 306 Wis. 2d 403, 743 N.W.2d 152gjidence of a similar killing committed 12 hours after the shooting in issue was

06-2436. . - . . relevant to show that both slayings sprang from like mental conditions and to show

) tAIe_xantdens .'t'hm'ted ur)]_g_rto%eclutlcr)]nsl for derltngt_whlleS;Jr}der t\',‘ve 'gflﬁencgo‘gga&)ﬁn or scheme. Barrera v. State, 99 Wis. 2d 269, 298 N.W.2d 820 (1980).

Intoxicant or with a pronivited a'cohiol concentration. state v. Yvarbelton, Evidence of the defendant’s prior sexual misconduct was irrelesraatt the only

6, 315 Wis. 2d 253, 759 N.W.2d 557, 07-0105. . - e .
Itis well established that evidence of flight has probative value as to guilt. Fligjuen @ rape case was whether the victim consented. State v. Alsteen, 108 Wis. 2d

evidence is not inadmissible other acts evidence and is not inadmissible anyti 324 N'W'Zd 4_26 (1982). . ) .
defendant points to an unrelated crime in rebuttal. Rather, when a defendant poirfher crimes evidence was admissible to complete the story of the crime on trial
to an unrelated crime to explain flight, the trial court must determine whether to adBtProving its immediate context of happenings near in time and place. State v. Pharr,
the evidence by weighing the risk of unfair prejudice with its probative value. Std#b Wis. 2d 334, 340 N.W.2d 498 (1983).
v. Quiroz, 2009 WI App 120, _ Wis. 2d ___, 772 N.w.2d 710, 08-1473. Other crimes evidence was admissible to rebut the defendet’sthat his pres-

The general rule is that the prosecution is entitled to prove its case by evidencenak in the backyard of a burglarized home was coincidental and innocent. State v.
its own choice and that a criminal defendant may not stipulate or admit his or her Raychik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984).
out of the full evidentiary force of the case as the government chooses to presenti/hen the accused claimed that a shooting was in self-defense, the court abused

State v. Conner, 2009 WI App 143, _ Wis.2d ___,  N.W.2d ___, 08-129s discretion by excluding opinion evidence ath®victim'sreputation for violence.
State v. Boykins, 119 Wis. 2d 272, 350 N.W.2d 710 (Ct. App. 1984).
904.04 Character evidence not admissible to prove Under the “greater latitude of proof” principle applicable to other—acts evidence

. ; . ; _insex crimes, particularly those with children, sex acts committed against the com-
conduct; exceptlons,. other crimes. ,(1) CHARACTER EVI . {ainantand another young girl 4 and 6 years prior to the charged assault were admis-
DENCE GENERALLY. Evidence of a person’s character or a trait Gfbie under sub, (2) to show plan or motive. State v. Friedrich, 135 Wis. 2d 1, 398
the person’s character is not admissible for the purpose of provihg.2d 763 (1987).
that the person acted in Conformity therewith on a particular occalhe admission under sub. (2) of a prowling ordinance violation by the defendant

: . accused of second-degree sexual assault and robbery was harmless error. State v.
sion, except: Grant, 139 Wis. 2d 45, 406 N.W.2d 744 (1987).

(a) Character of accusedEvidence of a pertinent trait of the Evidence of the defendant’s use of an alias was relevant to show the defendant’s
accused'’s character offered by an accused. or by the prosecum%tocover up participation in a sexual assault. State v. Bergeron, 162 Wis. 2d 521,

t but th . \W.2d 322 (Ct. App. 1991).
0 rebut the same, When evidence of a sexual assault was the only evidence of an element of the

(b) Character of victim.Except as provided in s. 972.11 (2)¢harged kidnapping offense, withholding the evidence on the basis of unfair preju-

; i i i~ ; ice unfairly precluded the state from obtaining a conviction for the charged offense.
evidence of gertinent trait of character of the victim of the crimegZ 7 Grande, 160 Wis. 2d 422, 485 N.W.2d 282 (Ct. App. 1992).

off_ered by an accused, or b_y the prosecution to rebu'[_ th_e Same, QAqdition to the sub. (2) exceptions, a valid basis for the admission of other crimes
evidence of a character trait of peacefulness of the victim offer@aience is to fumish the context of the crime if necessary to the full presentation of
by the prosecution in a homicide case to rebut evidence thattﬂ?eﬁase- State v. ChamberSf, 1d73 Wlsk;. I2d 237, 4|96 N-V;/-Zd 1}91 (Ct. App. 1d992)-
i i . There is no presumption of admissibility or exclusion for other crimes evidence.
victim was the first aggressor; _ State v. Speer, 176 Wis. 2d 1101, 501 N.W.2d 429 (1993).
(c) Character of witnessEvidence of the character of a wit- Evidence obther crimes may be offered in regard to the question of intent despite

ness, as provided in ss. 906.07, 906.08 and 906.09. the defendant’s assertion that the charged act never occurred. Gtatk,\179 Wis.

2 O E t ided 2d 484, 507 N.w.2d 172 (Ct. App. 1993).
. ) THER,CRlMES’WRONGS'QRACTS' (a) Excep a,s proviae . Other-acts evidence is relevant if a jury could find by a preponderance of the evi-
in par. (b), evidence of other crimes, wrongs, or acts is not admigshcethat the defendant committed the other act. An acquittal does not prevent offer-

ble to prove the character of a person in order to show that the fngrevidence of a prior crime for purposes authorized under this section. State v. Lan-

son acted in conformity therewith. This subsection does o™ 191 Wis. 2d 107, 528 N.W.2d 36 (Ct. App. 1995). .
ther-acts evidence in a child sexual assault case was admissible when the type

exclude the ?Vidence Whe_n offered for Other. purposes, suchy@8ntact was different and the victims were of a different gender, because the prior
proof of motive, opportunity, intent, preparation, plan, knowlct was probative of the defendant's desire for sexual gratification from children.
edge’ |dent|tyl or absence of mistake or accident. State v. Tabor, 191 Wis. 2d 483, 529 N.W.2d 915 (Ct. App. 1995).

L . . . . To be admissible for purposes of identity, “other—acts evidence” must have a simi-
(b) In a criminal proceeding alleging a violation of s. 940.22&ity to the present offense so that it can be said that the acts constitute the imprint
(1) or 948.02 (1), sub. (1) and par. (a) do not prohibit admitting evi-he defendant. State v. Rushing, 197 Wis. 2d 631, 541 N.W.2d 155 (Ct. App. 1995),
dence that a person was convicted of a violation of s. 940.225$)2663-

f i ‘erbal statements may be admissible as other—acts evidence even when not acted
or 948.02 (1) or a comparable offense in another jurisdiction, thal s v Jeske, 1_3,’7 Wis. 2d 906, 541 N.W.2d 225 (Ct. App. 1995).

is similar to the alleged violation, as evidence of the person’s chafryere is not aer serule that enables the state to always submit other—acts evidence
acter in order to show that the person acted in conformity these-motive and intent. The evidence is subject to general strictures against use when
with. the defendant's concession on the element for which it is offered provides a more

History: Sup. Ct. Order, 59 Wis. 2d R1, R75 (1973); 1975 c. 184; 1991 a. 32; 2 ctlsg%tér)c%gf_%%%f. State v. Wallerman, 203 Wis. 2d 158, 552 N.W.2d 128 (Ct.
a. 310. E\./idencey ofa defeﬁdant’s probation or parole status and conditions are admissible

A defendant claiming self-defense can tesfify as to specific past instances of yigse e\jigence demonstrates motive for or otherwise explains the defendant’s crimi-
l,fg\cﬁisl)@del\’i?rgé% ﬁwzadrgggv:)(rl%télg)apprehenswn of danger. McMorris v. Stglgy conduct. The status itself must provide the motive for the action. An action in

L L o - o i direct violation of a condition may not be admitted to demonstrate an irresistible
_ Evidence of delinquency in making withholding tax payments by 3 other corpofgysyise to commit the particular crime. State v. Kourtidias, 206 Wis. 2d 574, 557
tions of which the accused had been president was admissible to show wﬂlfylnesg_ .2d 858 (Ct. App. 1996), 95-1073.
the accused in failing to make such payments as president of a 4th corporation. St{€3_gten analysis is applied to determine the admissibility of other—acts evidence.
v. Johnson, 74 Wis. 2d 26, 245 N.W.2d 687 (1976). The proponent of the evidence bears the burden of persuading the court that the

If a prosecution witness is charged with crimes, the defendant can offer evidepcsterinquiry is satisfied. The proponent and opponent of the evidence must clearly
of those crimes and otherwise explore on cross—examination the subjective motiyggulate their reasons for seeking admission or exclusion and apply the facts to the
85 %e) witness's testimony. State v. Lenarchick, 74 Wis. 2d 425, 247 N.W.2d §Ralytical framework. State v. Sullivan, 216 Wis. 2d 768, 576 N.W.2d 30 (1998),

. 96-2244.

When a defendant claims accident in shooting the deceased, the prosecution mayher-acts evidence may be admitted for purposes other than those enumerated in
present evidence of prior violent acts to prove intent and absence of accident. Kimg. (2). Evidence of a history of assaultive behavior was properly admitted in rela-
v. State, 75 Wis. 2d 26, 248 N.W.2d 458 (1977). tion to entitlement to punitive damages that rested on proof of either the defendant's

The trial court did not err in refusing to grant a mistrial when police reports coimentional disregard of the plaintiff's rights or maliciousness. Smith v. Golde, 224
cerning arunrelated pending charge against the defendant and the defendant's mékiisl 2d 518, 592 N.W.2d 287 (Ct. App. 1998), 97-3404.
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When adefendant seeks to introduce other—acts evidence of a crime committechyarge, claim, or defense, proof may also be made of specific
an unknown 3rd person, courts should engage iBtfievan3-step analysis. State : )
v. Scheidell, 227 Wis. 2d 285, 595 N.W.2d 661 (1999), 97-1426. instances of the person’s conduct.

Theexception to the general rule barring other—acts evidence is expanded in sexulistory: Sup. Ct. Order, 59 Wis. 2d R1, R80 (1973); 1991 a. 32.
assault cases, particularly those involving children. However the evidencstithust A detective’s opinion of a drug addict’s reputation for truth and veracity did not
meet the requirements of the 3—step analytical framework articulatdlliman.  qualify to prove reputation in the community because it was based on 12 varying
State v. Davidson, 2000 WI 91, 236 Wis. 2d 537, 613 N.W.2d 606, 98-0130. opinions of persons who knew the addict, from which a community reputation could

A “plan” in sub. (2) means a design or scheme to accomplish some particular jat be ascertained. Edwards v. State, 49 Wis. 2d 105, 181 N.W.2d 383 (1970).
pose. Evidence showing a plan establishes a definite prior design that includes thghen a defendant’s character evidence is by expert opinion and the prosecution’s
doing of the acts charged. Similarity of facts is not enough to admit other—acts eyiack on the basis of the opinion is answered evasively or equivocally, then the trial
dence. State v. Cofield, 2000 WI App 196, 238 Wis. 2d 467, 618 N.W.2d 2Xburt may allow the prosecution to present evidence of specific incidents of conduct.
99-1387. King v. State, 75 Wis. 2d 26, 248 N.W.2d 458 (1977).

Evidence of criminal acts by an accused that were intended to obstruct or aVOié%lf—defense—prior acts of the victim. 1974 WLR 266.
punishment was not evidence of “other acts” admissible under sub. (2), but was
admissible to prove consciousness of guilt of the principal criminal charge. State v. . i .
Bauer, 2000 WI App 206, 238 Wis. 2d 687, 617 N.W.2d 902, 99-2589. 904.06 Habit; routine practice. (1) AbmissiBILITY. Except

For other—acts evidence to be admissible it must be relev relate to a fact or propgsi i i i i
tion that is ofconsequence and have probative value. The measure of probative v@g-prowded in s. 972.11 (2), evidence of the habit of a person or

in assessing relevance is the similarity between the charged offense and the othﬁﬁ%he routine practice of anganization, whether corrobprated or

In a sexual assault case, the age of the victim is an important condition in determimiad and regardless of the presence of eyewitnesses, is relevant to

Similarty. State v. Meehan, 2001 WI App 119, 244 Wis. 2d 121, 630 N.W.2d 73grovethat the conduct of the person ogamization on a particular
When other-acts evidence was erroneously allowed, additional testimony af3G€asion was in conformity with the habit or routine practice.

thatact was not harmless error. State v. Meehan, 2001 WI App 119,i842dA21, i i i

830 N W 2d 722, 073807 (2) METHOD OF PROOF. Habit or routine practice may be
A trial court ruling that other-acts evidence is admissible does not force a defeRiOVed by testimony in the form of an opinion or by specific

ant to enter into &allermanstipulation. By entering into Wallermanstipulation  instances ofonduct sufficient in number to warrant a finding that

to prevent the admission of the other—acts evidence a defendant waives the rigﬂt‘g) habit existed or that the practice was routine

appeathe other acts ruling. Generally there can be no prejudicial error from a ruling . . ) . '

that evidence is admissible if the evidence is not actually admitted. State v. Frankiistory: Sup. Ct. Order, 59 Wis. 2d R1, R83 (1973); 1975 c. 184.

2002 WI App 31, 250 Wis. 2d 95, 640 N.W.2d 198, 01-1252. Although a specific instance of conduct occurs only once, the evidence may be
A defendant may, subject to the court's discretion, introduce expert testimonya@missibleunder sub. (2). French v. Sorano, 74 Wis. 2d 460, 247 N.w.2d 182 (1976).

show that he or she lacks the character traits of a sexual offender and is unlikely tdse of specific instances evidence is discussed. State v. Evans, 187 88is5221

have committed the assault in question. If the expert will testify, either explicitly BtW.2d 554 (Ct. App. 1994).

implicitly, on facts surrounding the crime charged, the court may compel the defendHapit evidence must be distinguished from character evidence. Character is a gen-

ant to undergo a compulsory examination conducted by an expert selected byeHazed description of a person’s disposition ahefdisposition in respect to a gen-

state. State v. Davis, 2002 WI 75, 254 Wis. 2d 1, 645 N.W.2d 913, 00-2916. era| trait. Habit is more specific denoting one’s regular response to a repeated situa-
Thestate and the court are not required to agrééatermarnstipulations. AVal-  tign, However, habit need not be “semi—automatic” or “virtually unconscious.”

lermanstipulation in a child sexual assault case is directly contrary to the greater Iglieinberg v. Arcilla, 194 Wis. 2d 759, 535 N.W.2d 444 (Ct. App. 1995).

tude rule for the admission of other—acts evidence in child sexual assault cases. Tinfegreater latitude giveanderDavidsonfor allowing other acts evidence in child

state must prove all elements of a crime, even elements the defendant does no$@lisral assault cases because of the difficulty sexually abused children experience in

pute. Accordingly, evidence relevant to undisputed elements is admissible. Stajgsifying, and the difficulty prosecutors have in obtaining admissible evidence in

Veach, 2002 W1 110, 255 Wis. 2d 390, 645 N.W.2d 913, 98-2387. suchcases was properly applied when the victim, although an adult, functioned at the
Sub. (2) will not be interpreted to admit all past conduct involving an element|afe| of an 18-month oid, having an inability to recount what happened. This greater

the present crime. State v. Barreau, 2002 WI App 198, 257 Wis. 2d. 203, 651 N.Wa2fude isnot restricted to allowing evidence of prior sexual assaults and was properly

12, 01-1828. ) , o ) . applied to allow evidence of pornography viewed by the defendant that helped to
A circuit court does not commit reversible error if it fails to provide a det8ildld  demonstrate motive. State v. Normington, 2008 WI App 8, 306 Wis. 2d 727, 744

vananalysis for admitting other—acts evidence. An appellate court is required to pefy.2d 867, 07-0382.

form an independent review of the record for permissible bases for admitting other—

acts evidence if the circuit court fails to adequately providSthivananalysis, or .

alternatively states an impermissible basis for the admission of such evidence. 98Q4.07 Subsequent remEdla! measures. When, after an

v. Hunt, 2003 W1 81, 263 Wis. 2d 1, 666 N.W.2d 771, 01-0272. event, measures are taken which, if taken previously, would have

Inability of a victim to identify the defendant as the perpetrator of a simil : :
uncharged crime takes the jury into the realm of conjecture or speculation and ijﬁ&de the event less “kely to occur, evidence of the SUbsequent

admissible as other-acts evidence of a crime committed by an unknown 3rd-pefd@asures is not admissible to prove negligence or culpable con-
underScheidell When there is a series of similar crimes, the fact that the stateggict in connection with the event. This section does not require

unable tgrove that the defendant committed all of the crimes does not tend to esfgb- . :
lish that the defendant did not commit any of the crimes. State v. Wright, 2003 W€ exclusion of evidence of subsequent measures when offered

App 252, 268 Wis. 2d 694, 673 N.W.2d 386, 03-0238. for another purpose, such as proving ownership, control, or feasi-

Alsteendoes not stand for the proposition that other—acts evidence can nevebtnﬁy of precautionary measures, if controverted, or impeachment
probative of the issue of consent or that the other—acts evidence is not probative 0 . . . 4 !

the issue of the victim'sredibility. When other-acts evidence of non-consent relatédl Proving a violation of s. 101.11.

not only to sexual contact but also to a defendant's modus operandi encompassihtistory: Sup. Ct. Order, 59 Wis. 2d R1, R87 (1973).

conduct inextricably connected to strikingly similar alleged criminal conduct, the Evidence of subsequent remedial measures by the mass producer of a defective
evidence of non-consent may be admissible to establish motive, intent, preparafipsduct is admissible in a products liability case if the underlying policy of this sec-
plan,and absence of mistake or accident. State v. Ziebart, 2003 WI App 258, 268 it not to discourage corrective steps is not applicable. Chart v. General Motors
2d 468, 673 N.W.2d 369, 03-0795. Corp. 80 Wis. 2d 91, 258 N.W.2d 681 (1977).

During a commitment proceeding under ch. 980, sub. (2) does not apply to eVigyigence of a remedial change was inadmissible when the defendant did not chal-
dence dEred to prove that the respondent has a mental disorder that makes it sub@ﬁg—e the feasibility of the change. Krueger v. Tappan Co. 104 Wis. 2d 199, 311
tially probable that the respondent will commit acts of sexual violence in the futuggyy 24 219 (Ct. App. 1981) '

State v. Franklin, 2004 WI 38, 270 Wis. 2d 271, 677 N.W.2d 276, 00-2426. iy . ) .

: h ’ ] . . : vidence of post-event remedial measures may be introduced under both negli-
It is well established that evidence of flight has probative value as to guilt. Fli LTt ;
evidence is not inadmissible other acts evidence and is not inadmissible anyti c;and strictliability theories. D. L. v. Huebner, 110 Wis. 2d 581, 329 N.W.2d 890

defendant points to an unrelated crime in rebuttal. Rather, when a defendant pot
to an unrelated crime to explain flight, the trial court must determine whether to admit
the evidence by weighing the risk of unfair prejudice with its probative value. St§84.08 Compromise and offers to compromise. Evi-
V. Quiroz, 2009 WI App 120, _ Wis. 2d ___, 772 N.w.2d 710, 08-1473. ichi i e ; _
Pictures depicting violence were offered to prove the defendant’s fascination V\ﬂﬁnce Ofur.nIShmg or O.ﬁ.enng or promising to furnish, (.)r aCC_ept .
death and mutilation, and that trait is undeniably probative of motive, intent, or pkagJ OF OffG_rl_ng or promising to accept, a Vt':l_|Uab|e CC_)nS|de_rat|0n in
to commit a vicious murder. Dressler v. McCaughtery, 238 F.3d 908 (2001). compromising or attempting to compromise a claim which was
Help Me Doc! Theories of Admissibility of Other Acts Evidenc®liedical Mal- disputed as teither validity or amount. is not admissible to prove
tice C. . Gardner. 87 MLR 981 (2004 I . .y . ’ . .
practice Lases. Lardner (2004) liability for or invalidity of the claim or its amount. Evidence of
conduct or statements made in compromise negotiations is like-
isenot admissible. This section does not require exclusion when

of character of a person is admissible, proof may be made by td&f. €vidence is offered for another purpose, such as proving bias
mony as to reputation or by testimony in the form of an opinioff;, Préjudice of a witness, negativing a contention of undue delay,

On cross—examination, inquiry is allowable into relevant speciﬁ;fov'ng accord and satisfaction, novation or release, or proving an
stances of conduct. effort to compromise or obstruct a criminal investigation or pro-

%) S | in which ch secution.
(2) SPECIFICINSTANCESOF CONDUCT. In cases in which charac- = ycior- sup. ct. Order, 59 Wis. 2d R1, R90 (1973); 1987 a. 355; Sup. Ct. Order

ter or a trait of character of a person is an essential element aba3-03, 179 Wis. 2d xv (1993); 1993 a. 490.

904.05 Methods of proving character. (1) RepuTaTION
OROPINION. In all cases in which evidence of character or a tr.

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-2-10 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through 2009 Act 100 and December 30, 2009.
Updated 07-08 Wis. Stats. Database 4
904.08 RELEVANCY AND ITS LIMITS Not certified under s. 35.18 (2), stats.

While this section does not exclude evidence of compromise settlements to provi®therwise discovered” isub. (4) (c) means discovered outside of mediation, not
bias or prejudice of witnesses, it does exclude evidendetails such as the amount discovered outside the bounds of formal civil discovery. By its terms, sub. (4) (c) is
of the settlement. Johnson v. Heintz, 73 Wis. 2d 286, 243 N.W.2d 815 (1976). intended tgrevent a party from making pre—existing, unprivileged information priv-

The plaintiff's letter suggesting a compromise between codefendants was ifged, simply by communicating in the course of a mediation. Dyer v. Waste Man-
admissible tgrove the liability of a defendant. Production Credit Association v. Roggement of Wisconsin, Inc. 2008 W1 App 128, 313 Wis. 2d 803, 758 N.W.2d 167,
ner, 78 Wis. 2d 543, 255 N.W.2d 79 (1977). 07-1400.

When a letter from a bank to the defendant was an unconditional demand for pos- . L .
session of collateral and payment under a lease and was prepared without @@4.09 Payment of medical and similar expenses.  Evi-

negotiations, compromise, or agreement, the letter was not barred by this secij)- ishi i isi i -
Heritage Bank v. Packerland Packing Co. 82 Wis. 2d 225, 262 N.W.2d 109 (19%&. ice of furnishing or offering or promising to pay medical, hos
pital, orsimilar expenses occasioned by an injury is not admissible

P : - to prove liability for the injury.
904.085 Communications in mediation. (1) PURPOSE. History: Sup. Ci. Order, 50 Wis. 2d R1, R93 (1973)

The purpose of this section is to encourage the candor and coop-

eration of disputing parties, to the end that disputes may §84.10 Offer to plead guilty; no contest; withdrawn
quickly, fairly and voluntarily settled. plea of guilty. Evidence of a plea of guilty, later withdrawn, or
(2) DerINITIONS. In this section: a plea of no contest, or of an offer to the court or prosecuting attor-

(a) “Mediation” means mediation under s. 93.50 (3), concili@ey to plead guilty or no contest to the crime charged or any other
tion under s. 111.54, mediation under s. 111.11, 111.70 (4) (c#f)ne, or in civil forfeiture actions, is not admissible in any civil
3. or 111.87, mediation under s. 115.797, negotiation undeoscriminal proceeding against the person who made the plea or
289.33 (9), mediation under ch. 655 or s. 767.405, or any simiffer or one liable for the person’s conduct. Evidence of state-
statutory, contractual or court-referred process facilitating theents made in court or to the prosecuting attorney in connection
voluntary resolution of disputes. “Mediation” does not includ@ith any of the foregoing pleas or offers is not admissible.
binding arbitration or appraisal. History: Sup. Ct. Order, 59 Wis. 2d R1, R94 (1973); 1991 a. 32.
w . " - . L .. When an accused entered into a plea agreement and subsequently testified at the
(b) “Mediator” means the neutral facilitator in mediation, itgials of other defendants, and when the accused later withdrew the guilty plea and
agents and employees. was tried, prior trial testimony was properly admitted for impeachment purposes.
“ » . . . State v. Nash, 123 Wis. 2d 154, 366 N.W.2d 146 (Ct. App. 1985).
(c) “Party” means a participant in mediation, personally or bysiatements made during a guilty plea hearing are inadmissible for any purpose,

an attorney, guardian, guardian ad litem or other representativ@yding impeachment, at a subsequent trial. State v. Mason, 132 Wis. 2d 427, 393
regardless of whether such person is a party to an action or pt2d 102 (Ct. App. 1986).

. . . e A defendant’s agreement to sign a written confession, after being told by the dis-
ceeding whose resolution is attempted through mediation. trict attorney that the state would stand silent regarding sentencing if the defendant

(3) INaDMISSIBILITY. () Except as provided under sub. (4), ngave a truthful statement, was not the result of plea negotiations but negotiations for

. \ . . . : 1 -a-confession, and therefore was not inadmissible under this section. State v. Nichol-
oral or written communication relating to a dispute in mediatidfy,” 157 wic. 2d 687, 523 N.W.2d 573 (Ct. App. 1994).

mad_e or pr_ese_nted in medi_ation by the mediator or a party I$his section does not apply to offers of compromise made to the police. State v.
admissible irevidence or subject to discovery or compulsory prdischke, 198 Wis. 2d 257, 542 N.W.2d 202 (Ct. App. 1995), 95-0183. o
cess in any judicial or administrative proceeding. Any Commy-A no contest plea in a criminal case cannot be used collaterally as an admission in

ot H i : . : . t | litigation. Kustelski v. Taylor, 2003 WI App 194, 266 Wis. 2d 940, 669
nicationthat is not admissible in evidence or not subject to discayw.2q 780, o2-2786. T PP s

ery or compulsory process under this paragraph is not a publigection908.01 (4) (b) deals with admissions by a party as a general rule, but admis-

record under subch. Il of ch. 19 sions incidental to an offer to plead are a special kind of party admission: they are
T ' ' . impossible tsegregate from the offer itself becatreofer is implicit in the reasons

(b) Except as provided under sub. (4), no mediator may be satdyanced therefor. Section 904.10 trumps s. 908.01 (4) (b) because it excludes only

i i i+ftis particular category of party admissions and therefore is more specialized than the

poenaed_ or -OtherWIS-e Compe”.Ed to QISC|OSQ any oral or ertqgﬁerstatute. State v. Norwood, 2005 WI App 218, 287 Wis. 2d 679, 702N 83,

communication relating to a dispute in mediation made or p®~1073.

sented immediation by the mediator or a party or to render an opin- o .

ion about the parties, the dispute whose resolution is attempted®8¢.11  Liability insurance.  Evidence that a person was or

mediation or any other aspect of the mediation. was not insured against liability is not admissible upon the issue

(4) ExcepTions. (a) Subsection (3) does not apply to any writvhether the person acted negligently or otherwise wrongfully.
ten agreement, stipulation or settlement made between 2 or mdis section does not require the exclusion of evidence of insur-

parties during or pursuant to mediation. ance against liability when offered for another purpose, such as
(b) Subsection (3) does not apply if the parties stipulate that Rﬂ?:ésosf agency, ownership, or control, or bias or prejudice of a

mediator may investigate the parties under s. 767.405 (14) (CWHistory: Sup. Ct. Order, 59 Wis. 2d R1, R97 (1973); 1991 a. 32.

(c) Subsection (3) (a) does not prohibit the admission of eviThissection excludes evidence of insurance to pay punitive damages. City of West
dence otherwise discovered, although the evidence was presefid. WEPCO, 2001 WI App 226, 248 Wis. 2d 10, 635 N.W.2d 873, 99-2944.

in the course of mediation. _ 904.12 Statement of injured; admissibility; copies.

(d) A mediator reporting child or unborn child abuse under &y |n actions for damages caused by personal injury, no state-
48.981 or reporting nonidentifying information for statisticalymentmade or writing signed by the injured person within 72 hours
research or educational purposes does not violate this sectioRf the time the injury happened or accident occurred, shall be

(e) Inan action or proceeding distinct from the dispute whosgceived in evidence unless such evidence woultibéssible as
settlement is attempted through mediation, the court may adaipresent sense impression, excited utterance or a statement of
evidence otherwise barred by this section if necessary to preugriexisting mental, emotional or physical condition as described
a manifest injustice of sufficient magnitude to outweigh thé s. 908.03 (1), (2) or (3).

importance Of_pI'OteCting the pl’inciple of Conﬁdentiality in medi- (2) Every person who takes a written statement from any
ation proceedings generally. injured person or person sustaining damage with respect to any

History: Sup. Ct. Order No. 93-03, 179 Wis. 2d xv (1993); 1995 a. 227; 1997 i i o
50 164,292 2005 a. 443 5. 265, dccident or with respect to any injury to person or property, shall,

Judicial Council Note, 1993:This section creates a rule of inadmissibility for@t the time of taking such statement, furnish to the person making
communications presented in mediation. This rule can be waived by stipulatiorsefch Statement, a true, correct and complete copy thereof. Any

the parties only in narrow circumstances [see sub. (4) (b)] because the possibili H i i i
being called as a witness impairs the mediator in the performance of the neutral "égfson taklng or havmg possession of any written statement or a

litation role. The purpose of the rule is to encourage the parties to explore facilit&&0y Of said statement, by any injured person, or by any person
settlement oflisputes without fear that their claims or defenses will be compromisefaiming damage to property with respect to any accident or with
if mediation fails and the dispute is later litigated. i

Thefocus of sub. (3) (a) is on the courts and on judicial proceedings. It directs espect to any injury to person or property, shall, at ,the request of
courts not to admit certain communications into evidence and excludes those si@ person who made such statement or the person’s personal rep-
communications from discovery. The statute is applied when the communicatippsentative, furnish the person who made such statement or the
are sought to be introduced or discovered in court, not when they are originally m ) )
during mediation. Dyer v. Waste Management of Wiscotsin, 2008 WI App 128, B%'?son S pe.rsonaepresentatlve, a true, honest and pomplete copy
313 Wis. 2d 803, 758 N.W.2d 167, 07-1400. thereof within 20 days after written demand. No written statement
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by any injured person or any person sustaining damage to propartgt address of any place of employment of an alleged crime vic-
shall be admissible in evidence or otherwise used or referred téiim or any family member of an alleged crime victim is relevant
any way or manner whatsoever in any civil action relating to tlaly if it meets the criteria under s. 904.01. District attorneys shall
subject matter thereof, if it is made to appear that a person havimake appropriate objections if they believe that evidence of this
possession of such statement refused, upon the reqtiestpefr- information, which is being elicited by any party, is not relevant
son who made the statement or the person’s personal represéntdte action or proceeding.

tives, to furnish such true, correct and complete copy thereof adistory: 1985 a. 132; 1995 a. 77.

herein r(ra]quwed.. d | ken b 904.15 Communication in farmer assistance pro-
ﬁ.(3) -rl; 1S secﬂon oes not aplf y to any statement taken by H¥ms. (1) Except as provided under sub. (2), no oral or written
0 I-:ic;(teol}y' ag/LIJBgCF( grESV\SF\A}g rZ‘LaRf F?ggii;?é)- 1991 & 30 communication made in the course of providing or receiving
Postaccident Statement:s by Injured Par’ties. LaFavé. Wis. Law. Sept. 1997. gg\s/:g; r?ée?r?;grssellgg Xf g%; 5923155; d?]rlllsr]SIFl)):gYI[ldtler:/? dg;égcoerl\ggg-
904.13 Information concerning crime victims. @) In ject to discovery or compulsory process in any judicial or adminis-
trative proceeding.

this section: . . . .
(a) “Crime” has the meaning described in s. 950.02 (1m). to é)%)ss(izz))lesc:liit:‘ﬁﬁl(;:oc%ﬁj)u(i?es not apply to information relating
3 (b) “Family member” has the meaning described in s. 950.02 (b) Subsection (1) does not apply if the person receiving advice
3). ) . ) ) or counseling under s. 93.51 or assistance under s. 93.41 or 93.52
(c) “Victim” has the meaning described in s. 950.02 (4).  consents to admission or discovery of the communication.
(2) In any action or proceeding under ch. 938 or chs. 967 t0(c) A court may admit evidence otherwise barred by this sec-
979, evidence of the address of an alleged crime victim or ajph if necessary to prevent a manifest injustice.
family member of an alleged crime victim or evidence of the nameHistory: 1997 a. 264.
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