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CHAPTER 808
APPEALS AND WRITS OF ERROR

808.01 Definitions. 808.075 Permitted court actions pending appeal.

808.02  Writ of error. 808.08  Further proceedings in trial court.

808.03  Appeals to the court of appeals. 808.09 Reversal, affirmance or modification of judgment.
808.04 Time for appeal to the court of appeals. 808.10  Review by the supreme court.

808.05 Bypass. 808.11 Printing specifications.

808.07 Relief pending appeal.

808.01 Definitions. In this chapter: a plea of guilty or no contest to the information or criminal com-

(1) “Appeal” means a review in an appellate court by appe@lint.

i i i ir_ History: 1977 c. 187; 1979 c. 192; Sup. Ct. Order, 130 Wis. 2d xix (1986); 1995
glrji\;vg(t)lcj;‘terror authorized by law of a judgment or order of a cir- 130, 224. 1097 . 35, 2000 4. 27.

C_Zross—reference: See s. 767.217 (2) for appeals involving child support and
(2) “Appellate court” means the supreme court under ch. 75mintenance.

Judicial Council Note, 1979:Sub. (1) is amended to modify the statutory defini-
or t.he C_Ol'lrt of app.eals under ch. 752. tion of the final judgment or final order that may be appealed as a matter of right to
History: 1977 c. 187; 1991 a. 189. the court of appeals. Most types of cases decided in circuit court have a final judg-

A party that accepts the benefits of a judgment does not waive the right to takenamt ororder entered with the office of clerk of court. Because of the volume of traf-
appealwhich does not involve a reversal of that part of the judgment under which fieregulation and municipal ordinance violation cases prosecuted in circuit court, the
benefit was received. Estreen v. Bluhm, 79 Wis. 2d 142, 255 N.W.2d 473. prevailing custom in Wisconsin counties is to only record the dispositions of those

cases irmocket entries. Requiring counties to meet the present statutory requirement

: ; R in s. 808.03 (1) for the entry of a final judgment or order in all cases for purposes of
808.02 Wit of error. A writ of error may be Sotht in the having an appealable matter is unnecessarily burdensome and tosttgrm “traf-

court of appeals. fic regulation cases” refers to only those traffic violation cases in which the penalty
History: 1977 c. 187. is a civil forfeiture. [Bill 396-S]
Judicial Council Note, 1986:Sub. (1) is amended to clarify that docket entries in

small claims and other ch. 799 cases may be final orders from which an appeal may
808.03 Appeals to the court of appeals. (1) APPEALSAS be taken as of right. See 1979 Judicial Council Note to sub. (1). [Re Order eff.

OFRIGHT. A final judgment or a final order of a circuit court mayr-1-86)
be appealed as a matter of right to the court of appeals unless othén-appeal cannot be taken from an order before it is entered. Ramsthal Advertising
wise expressly provided by law. A final judgment or final orde}9ency V- Energy Miser, Inc. 90 Wis. 2d 74, 279 N.W.2d 491 (Ct. App. 1979).

. . . . ; . hetest to determine whether a decision is a final order or judgment is whether the
is a judgment, order or disposition that disposes of the entire rnﬁ&'court contemplated that any additional formal document would be entered with

ter in litigation as to one or more of the parties, whether renderegbect to the matter covered in the decision. Freder@iyvof Janesville, 92 Wis.

in an action or special proceeding, and that is one of the followi#g:685, 285 N.W.2d 655 (1979).

. . pretrial order denying a motion to dismiss a 2nd trial on double jeopardy grounds
(a) Entered in accordance with s. 806.06 (1) (b) or 807.11 (gﬁfinal order appealable under sub. (2). State v. Jenich, 94 Wis. 2d 74, 288 N.W.2d

(b) Recorded in docket entries in ch. 799 cases. 114 (1980).
. L . . An order waiving jurisdiction over a juvenile is appealable under sub. (2). State
(c) Recorded in docket entries in traffic regulation cases proggrel. a. E. v. Green Lake County Cir. Ct. 94 Wis. 2d 98, 288 N.W.2d 125 (1980).
cuted in circuit court if a person convicted of a violation may beunder s. 808.03 (2), both the prosecution and defense may seek permissive appeal
ordered to pay a forfeiture. of nonfinal orders. State v. Rabe, 96 Wis. 2d 48, 291 N.W.2d 809 (1980).
. . . ‘. . . An order denying a motion to dismiss for lack of personal jurisdiction is appealable
. (d) Recorded in dogket_ ent_”es n mun|C|paI ordinance V'O|§§/ permission L)J,ndger s. 808.03 (2). Heaton v. Indgpenden{ Mortuary Cor';))PQT Wis.
tion cases prosecuted In circuit court. 2d 379, 294 N.W.2d 15 (1980).

i _ Orders relating to venue are appealable by permission under sub. (2). Aparacor,
(2) APPEALSBY PERMISSION. A judgment or order not appeal Inc, v. DILHR, 97 Wis. 2d 309, 203 N.W.2d 545 (1980)

able as mat_ter of right under S_Ub' (1) may be appealed to the Cou'Zn order enjoining a town from conducting an incorporation referendum under s.
of appeals in advance of a final judgment or order upon leases1 terminated the only matter in litigation with respect to the town, although ch.
granted by the court if it determines that an appeal will: 66 incorporation proceedings had not been finally determined by the order. In re
. L . Incorporation of Town of Fitchburg, 98 Wis. 2d 635, 299 N.W.2d 199 (1980).
. (a) Materially aqva”‘?e the t_e_rmlr_watlon of the litigation or clar- A court order setting aside an administrative order and remanding the case to the
ify further proceedings in the litigation; administrative agency disposed of the entire matter in litigation and was appealable
s : ; . of right. Bearns v. DILHR, 102 Wis. 2d 70, 306 N.W.2d 22 (1981).
(b) Protect the petitioner from substantial or |rreparable InJu@When a counterclaim for abuse of process, severed for trial, was not yet deter-
or mined, a judgment dismissing the complaint was not appealable under sub. (1).
(c) Clarify an issue of general importance in the administrati§fpwnsell v. Klawitter, 102 Wis. 2d 108, 306 N.W.2d 41 (1981).
of justice. An order for a new trial is not appealable as of right. Wick v. Mueller, 105 Wis.
2d 191, 313 N.W.2d 799 (1982).
(3) REVIEW OF AN ORDERDENYING SUPPRESSIONDR EXCLUSION The last document in litigation should indicate on its face that for purposes of
OFEVIDENCE. (a) An order denying a motion to suppress evidenagpeal it is a final order or judgment and that no subsequent document is contem-

: . il . ated. Radoff v. Red Owl Stores, Inc. 109 Wis. 2d 490, 326 N.W.2d 240 (1982).
or a motion challenging the admissibility of a statement of a ju The trial court did not have jurisdiction to award attorney fees after the filing of a

nile may be r_eViewed upon appea_l from a final judgment or ordgfice of appeal of another issue. Hengel v. Hengel, 120 Wis. 2d 522, 355 N.W.2d
notwithstanding the fact that the judgment or order was entefad (Ct. App. 1984).

upon an admission or a p|ea of no contest to the a”egations in t[fecourt commissioner’s order under s. 757.69 (1) dismissing a criminal proceeding
was not a “final order” under sub. (1). State v. Trongeau, 135 Wis. 2d 188, 400

petition. N.W.2d 12 (Ct. App. 1986).
(b) An order denying a motion to suppress evidence or an appellate court has no jurisdiction to review the denial of a postconviction

i i iccibili tion if there is no final written order denying the motion on file in the clerk of
motion challenging the admissibility of a statement of a defenda@?ﬁm,s office. State v. Malone. 136 Wis. 20250, 401 NA.2d 563 (1987)

m,ay be rqwewed upon appeal from a final judgment or order no A criminal defendant’s right to appeal continues after death, regardless of the cause
withstandingthe fact that the judgment or order was entered upeéfteath. State v. McDonald, 144 Wis. 2d 531, 424 N.W.2d 411 (1988).
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A judgment resolving the merits of a 42 USC 1983 action is final and appeala@l’ﬁ/en within 21 days of the final judgment or order as provided in
L

under sub. (1) although the issues of attorney fees remains unresolved. ACL{ v. s . . . .
Thompson, 155 Wis. 2d 442, 455 N.W.2d 268 (Ct. App. 1990). .'806.06 (5), or within 90 days of entry if notice is not given,

The circuit court's retained jurisdiction in board of review certiorari actions und&XCept as provided in this section or otherwise expressly provided
s. 70.47 (13) does not affect the finality of an order for appeal purposes. Steenbgrdaw. Time limits for seeking review of a nonfinal judgment or
v. Town of Oakfield, 157 Wis. 2d 674, 461 N.W.2d 148 (Ct. App. 1990). order are established in s. 809.50
An appeal of an oral revocation order under s. 343.305 (10) may not be taken under, ) T
sub. (1). State v. Borowski, 164 Wis. 2d 730, 476 N.W.2d 316 (Ct. App. 1991).  (1m) An appeal by a record subject under s. 19.356 shall be
When an appeal is taken as a matter of right, only the final document needmi¢giated within 20 days after the date of entry of the judgment or
reduced tavriting. Nonfinal rulings need not be reduced to writing to be eligible fog)rgjer appealed from
reviewunder an appeal of a subsequent final order. Jacquart v. Jacquart, 183 Wis. ' o
372, 515 N.wW.2d 539 (Ct. App. 1994). (2) An appeal under s. 227.60 or 799.445 shall be initiated
Like ajudgment of foreclosure and sale in the case a mortgage, a judgment of sﬁ[

jithin 15 days after entry of judgment or order appealed from.
foreclosure of a land contract is a final judgment that must be appealed from within Y ry orjudg PP

the time required under s. 808.04. Hackman v. Behm, 207 Wis. 2d 437, 558 N.W.2d(3)_ Except as provided in S!Jb_s- (4) and (7), an appegbio-a
905 (Ct. App. 1996), 95-3315. ceeding under s. 971.17, a criminal case, or a case under ch. 48,
An order on the merits of an action is final for purposes of appeal even thoug?zfgl 55, 938, or 980 shall be initiated within the time period speci-

{-,%ql“ﬁ?w%rd"$g§-,‘“(%‘1_e,§§§,”f§37'§ %%rldz'?%,"awe v- City of Owen, 209 Wis. 2d ied in s. 809.30 (2) or 809.32 (2), whichever is applicable.

) é\ paéty, rgay We;i}/e bthe ritght 50 aﬁpealt,in Iatci&/itl Cﬁse iftthe fp,aréy hastc%usetd or(4) Except as provided in sub. (7m), an appeal by the state in
induced gudgment to be entered or has stipulated to the entry of judgment. By stipy- ; i

lating to ?he %ntry of a conditional judgmepnt, a party couldrxot Jobtgin a manydatgf)proceedmg under s. 971.17, a criminal Case under_ S'. 974.05, or
appeal of an interlocutory order. Cascade Mountain, Inc. v. Capitol Inde@oy @ case under ch. 48, 938, or 980 shall be initiated within 45 days
212 Wis. 2d 265, 569 N.W.2d 45 (Ct. App. 1997), 96-2562. See also Dyer v. Lgyf, entry of the judgment or order appealed from.

2007 WI App 137, 302 Wis. 2d 207, 733 N.W.2d 328, 06—-2957. . . . . .

Absconding from a juvenile treatment center was a rejection by the juvenile of the (6) When gparty to an action or speCIaI proceedllng dIeS‘ during
legitimate means afforded for challenging the court order and resulted in the forfgje penod allowed for appeal, the time to appeal is the time per-
EL(I:I’te Xfthelrggé)toga;apple%bsmte v. Lamontae D.M. 223 Wis. 2d 503, 589 N.W.2d Aﬁﬁtted by law or 120 days after the party’s death. whichever is

. App. , 98- . . L -attl,

The event that triggers the appeal period for a traffic regulation case is the rech¥€r- If no personal representative qualifies within 60 days after
ing of the disposition in the circuit court docket and not the entry of a separate jutlye party’s death, any appellant may have a personal representa-
ment or order in the office of the clerk of circuit court. City of Sheboygan v. Floreﬁve appointed under s. 856.07 (2)

229 Wis. 2d 242, 598 N.W.2d 307 (Ct. App. 1999), 99-0954. ) ) . X

The court of appeals shall grant all petitions for interlocutory appeal arising from (7) An appeal by a party other than the state from a judgment

a circuit court summary judgment order denying a state official’s claim of qualifigsk order granting adoption shall be initiated by filing the notice

immunity under 42 USC 1983 if the order is based on an issue of law. Whethﬁ%ﬁuired by s. 809.30 (2) (b) within 40 days after the date of entry
O

grantsuch a petition is discretionary when it arises from a motion to dismiss. Po - A _
v. Cooper, 2001 WI 10, 241 Wis. 2d 153, 622 N.W.2d 265, 98-0012. the judgment or order appealed from. Notwithstanding s.

In the family law context, an order resolving the merits of a child support dispu?@glgz (2) (a), this time period may not be enlarged.

but not an attorney’s fee issue, is final within the meaning of sub. (1). Campbell'v. ' . . .

Campbell, 2003 WI App 8, 259 Wis. 2d 676, 659 N.W.2d 106, 02-0426. (7m) An appeal from a judgment or order terminating paren-
A circuit court order is a final order when: 1) it disposes of the entire matter in litigig | rights or denying termination of parental rights shall be initi-

tion under substantive law, and 2) the circuit court considered it to be the last dagys M . f s
ment itwould enter in the litigation. Contardi v. American Family Insurance Co. 20%‘1 by fllmg the notice reqerd by s. 809.107 (2) within 30 days

WI App 104, 273 Wis. 2d 509, 684 N.W.2d 139, 03-2284. after the date of entry of the judgment or order appealed from.
When arorder or a judgment is entered that disposes of all of the substantive isfNgstwithstanding s. 809.82 (2) (a), this time period may not be

in the litigation, as to one or more parties, as a matter of law, the circuit court inten :
it to be the final document for purposes of appeal, notwithstanding the label it b arged unless the JUdgment or order was entered as a result of

or subsequent actions taken by the circuit court. If an order for judgment meets &ipetition under s. 48.415 that was filed by a representative of the

criterion, it is dinal order. Any historic distinction between an order and ajudgmegg blic under s. 48.09

is not dispositive. Harder v. Pfitzinger, 2004 W1 102, 274 Wis. 2d 324, 682 N.W. é’l : U i

398, 03-1817. (8) If the record discloses that the judgment or order appealed
An order granting a plea withdrawal is not final because it plainly anticipates fffom was entered after the notice of appea| or intent to appea| was

ther proceedings in the criminal case. Accordirtbly,state was not obligated to file ¢ : :
an appeal within the 45—day time period and its failure to do so was not waiver. Stg%d' the notice shall be treated as filed after that entry and on the

v. Williams, 2005 WI App 221, 287 Wis. 2d 748, 706 N.W.2d 355, 04-1985.  day of the entry.

A document constitutes the final document for purposes of appeal when it: 1) hagjistory: 1977 c. 187; 1979 c. 32 s. 92 (9), (14); 1979 c. 89, 221; 1981 c. 152; 1981
beenentered by the circuit court, 2) disposes of the entire matter in litigation as to @N814 ss. 130, 146; 1983 a. 183, 219; 1983 a. 491 s. 23; 1985 a. 182 s. 57; Sup. Ct.
or more parties, and 3) states on the face of the document that it is the final docueiér, 130 Wis. 2d xi, xix (1986); Sup. Ct. Order, 136 Wis. 2d xxv (1987); 1989 a.
for purposes of appeal. When a document would otherwise constitute the final dals, 259; 1989 a. 192; 1991 a. 39; Sup. Ct. Order, 168 Wis. 2d xix (1992); 1993 a.
ment,but for not including a finality statement, courts will construe the document ligos; 1995 a. 77, 275; 1997 a. 133; Sup. Ct. Order No. 00-02, 2001 WI 39, 242 Wis.
erally infavor of preserving the right to appeal. Tyler v. The Riverbank, 2007 WI 334 xxvii; 2003 a. 47; 2005 a. 293, 434; 2009 a. 26.

299 Wis. 2d 751, 728 N.W.2d 686, 05-2336. ) ) NOTE: 2003 Wis. Act 47, which affects this section, contains extensive

Deciding a case in the sense of merely analyzing legal issues and resolving natory notes.
tions oflaw does not dispose of an entire matter in litigation as to one or more partiess ss—reference: See s. 809.50 for time to file permissive appeals.

Thecourt must act by explicitly dismissing or adjudging the entire matter in litigation i ; . ) PN :
25 0 oneor more partes. n oder o ispose"of thematter under sub (1), 8 memdlal Caunct Note 1983:ub. (2) eaues expeciieq miation of ppeaeln,
randum decision must contain an explicit statement either dismissing or adjud

the entire matter in litigation as to one or more parties. Wambolt v. lllinois Farm deral district court. Sub. (3) references the appeal deadline for criminal, juvenile,

: . ntal commitment and protective placement appeals. Sub. (4) references the appeal
Insgnf;ange Company, 2007 WI 35, 299 Wis. 2d 723, 728 N.W.2d 670, 05-1874. dg dline for appeals by the state in criminal and children’s code cases. [Bill 151-S]
 Effective September 1, 2007, final orders and judgments shall state that they dicial Council Note, 1986:The amendment to sub. (1) clarifies the time limit
final for purposes of appeal. A document does not fulfill this requirement with a prﬁ% ti fentrv b \ss—ref : 806.06 (5). [Re Ordet-af-86
ticular phrase or magic words, but must make clear on its face, that it is the docu eljﬁo.'c.e Or entry by Cross re‘erencmg S. :06 (5). [Re Or, -86] .
from which appeal may follow as a matter of right under sub. (1). Absent such a statgudicial CO”’I‘C('; Note, 19365&“’5- (3) and (4) are a{]nenrc]ied tr’]y removing refer-
ment, appellate courts should liberally construe ambiguities to preserve the righf3feS [0 @epealed statute. Sub. (7) requires a party other than the state to commence

appeal. Wambolt v. lllinois Farmers Insurance Company, 2007 W1 35, 299 Wis. 3y appeal from a judgment or order terminating parental rights or granting an adop-
723, 728 N.W.2d 670, 05-1874. tion by filing notice of intent to pursue relief in the trial court within 40 days after

intry. Italso prohibits enlargement of this time by the court of appeals. [Re Order eff.

UnderWambolf neither the label of the document nor the circuit court's subs
n

quent action (e.g., entering a judgment) is dispositive of the document's finality. L ’ ; ) :
ordermay meet the finality criteria, notwithstanding the presence in the order of a rrrg}—‘gj‘ggg&lgg%’f‘imgﬁ; é-%?gé‘éﬂ?gd;?g(lﬁgi ggg"t%ggy;éﬂ rseugfe l(;}), (g)) rglezs?tf)rﬁhgnd

erence to &uture judgment or the entry of that judgment. Ecker Brothers v. Calu P f Dt .
; _ ejudice which can result from dismissing appeals solely because they are filed
CQ/L\‘;“Y' ZO.O%\M A;;&Bl, 3|12AW'S'"2d 2\]443 2.524N'Wk2|d.356’dol_7 21(?|9.W L before the judgment or order appealed from is entered. Appeals from judgments or
Septlsiggim ourt of Appeals Appellate Jurisdiction. Klein and Leavell. Wis. Lawggers which have not been entered are still dismissable. [Re Order effective July 1,
. . . ) i 1992]
Interlocutory Appeals in Wisconsin. Towers, Arnold, Tess-Mattner & Levenson. jygicial Council Note, 2001:The word “final” has been inserted before “judg-
Wis. Law. July 1993. ) LHuant ororder” in sub. (1). The amendment specifies that the 45— or 90—day time limit
Understandinghe New Rules of Appellate Procedure. Stephens. Wis. Law. JWyplies in appeals from final orders and the 14-day time limit in s. 809.50 applies to
2001. appeals from nonfinal orders. [Re Order No. 00-02 effective July 1, 2001]
. Notice under sub. (1) may not be given before judgment is entered. Sub-Zero
808.04 Time for appeal to the court of appeals. (1) INI-  FreezelCo. v.Manhattan Life insurance Co. 90 Wis. 2d 76, 279 N.W.2d 492 (Ct. App.
TIATING AN APPEAL. An appeal to the court of appeals must be initi'-979r3- e nofice of entry of iudament showed the | © date of entrv. th
e . ; en a written notice of entry of judgment showed the incorrect date of entry, the
ated wlthln 45 days of entry of a final Jngment or order appea] the toappeal was not shortened under sub. (1). Mock v. Czemierys, 113 Wis. 2d 207,
from if written notice of the entry of a final judgment or order i836 N.w.2d 188 (Ct. App. 1983).
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To shorten the appeal period under sub. (1), a formal, captioned, and signed ngiigely in order to stay the execution of the judgment during appel-

of entry of judgment stating the date of entry must be filed and served on an oppo, ; ;
partywithin 21 days of the entry date. Soquet v. Soquet, 117 Wis. 2d 553, 345 N.V\%L% review, but the undertaking shall not exceed $100,000,000.

401 (1984). ) ) _ (b) Notwithstanding par. (a), if an appellee proves pgepon-
The date stamped on the judgment did not control as to the date of actual fili§grgnce of the evidence that an appellant is dissipating assets out-

Matter of Estate of Ristau, 144 Wis. 2d 421, 424 N.W.2d 203 (1988). ide th di f busi t id t of a iud
A summary contempt proceeding is not “prosecuted by the state” and appeal is ﬁlﬂe € ordinary course or business 1o avold payment or a Judg-

suant to sub. (1). Matter of Contempt in State v. Simmons, 150 Wis. 2d 178, /Ment, acourt may enter any order necessary to protect the appellee

N-‘l’JV-zd 308b(C(t1-)APPi_198?)- o st be o1 ftand may require the appellant to post a bond in an amount not to
nder sub. (1), notice of entry of judgment must be given within ays 0 ;
entry of the judgment, not of its signing, consistent with s. 806.08_{®)mar, Inc. Eg(ceed the amount of the JUdgmem' . )
v. First Enterprises, 161 Wis. 2d 706, 468 N.W.2d 753 (Ct. App. 1991). (3) UNDERTAKING FORCOsTS. An undertaking for costs is not
If a motion for reconsideration is filed under s. 805.17 (3), the 45-day time fﬁéquired unless specifica"y required by statute, or, except as pro-

%‘?\ipi-ifl'lgg%{j%' é;’s?Egl{ﬁ_&,‘?gg”gg”ﬁ(g‘§°£p‘§;?’{g§§',,°f the motion. Salzmalike in s. 655.27 (5) (a) 3., by the trial court acting in its discre-

Strict compliance with the procedures for providing notice of entry ofjudgmeHDn-
is required. Notice of entry of judgment is ineffective if it was mailed to an incorrect (4) PROCEEDINGSAGAINST A SURETY. A surety on an undertak-

address. Nichols v. Conlin, 198 Wis. 2d 287, 542 N.W.2d 194 (Ct. App. 1995), \. ; SR ; .

95-2776. INg is subject to the jurisdiction of the trial court and irrevocably
Proceedings under ch. 980 are civil and not criminal. The time limits under setppoints the clerk of that court as the surety’s agent for service of

@ ""'Igé‘%t Sub. (3), applgstate v. Brunette, 212 Wis. 2d 139, 567 N.W.2d 647 (Clany papers affecting his or her liability on the undertaking. A per-
pp. » 96— . BT o~ L
When a judge normally presides in one county but is assigned by substitutio®®1 May seek to enforce the surety’s liability by filing a motion in

a case filed in another county, the filing and entry for appeal purposes occur whertltf@ action or proceeding in the trial court in which the undertaking

document comes into the possession of the clerk of court in the county in which s filed

case was commenced. State v. Williams, 230 Wis. 2d 50, 601 N.W.2d 838 (Ct. App- '

1999), 98-3338.

: ) . (5) PusLIC OFFICIALS. A person or agency suing or being sued
Sub. (8) is applicable to appeals under s. 66.0703 as the result of the apphcgig)
|

(
of s. 801.02 (2), which makes chs. 801 to 847 applicable in all special proceed %n official pUb.II.C capacny IS not reql.'“red t(.) execute an under-
Mayek v. Cloverleaf Lakes Sanitary District #1, 2000 WI App 182, 238 Wis. 2d 26i2King as a condition for relief under this section unless, except as
617 N.W.2d 235, 99-2895. . , o rovided in s. 655.27 (5) (a) 3., required by the court in its discre-
An attorney who is sanctioned by the circuit court for misconduct in a client’s c%
must file his or her own notice of appeal in order to challenge the sanction and
not intervene in the client’s appeal if the notice of appeal deadline has been missed(e) SURETIES ON UNDERTAKINGS. A surety shall file with the

Absent the attorney’s filing of a notice of appeal, the court of appeals lacks jurisdic- . . . .
tion toconsider a challenge to a sanction for the attorney’s misconduct. Ziebell v. gf&]dertakmg an &tlavit that the surety has a net worth in property

bell, 2003 WI App 127, 265 Wis. 2d 664, 666 N.W.2d 107, 02-2552. within this state not exempt from execution which exceeds the
A circuit court order is a final order when: 1) it disposes of the entire matter in litiggmount of the undertaking, except as provided in s. 632.17 (2).

tion under substantive law, and 2) the circuit court considered it to be the last - . . -
ment itwould enter in the litigation. Contardi v. American Family Insurance Co. 208ﬁhe respondent may by motion object to the sufficiency of a surety

WI App 104, 273 Wis. 2d 509, 684 N.W.2d 139, 03-2284. within 14 days after service of a copy of the undertaking.

When final orders were entered by the court, despite the agreement by the court History: 1977 c. 187; 1979 c. 32; 1979 c. 110 s. 60 (9); 1983 a. 158, 219; Sup. Ct.
hold the orders, and notice of appeal was filed more than 90 days after entry ofdlger, 130 Wis. 2d xix (1986); 1985 a. 332; Sup. Ct. Order No. 00-02, 2001 WI 39,
ordersthe court of appeals’ jurisdiction was based on what actually occurred and pgp \Wis. 2d xxvii; 2003 a. 105.
what wasntended by the parties. There is no authority to hold an order and not entejygicial Council Note, 1986:Sub. (2) (am) carries forward the authority of trial
it once signed by the judge. The court of appeals cannot pretend that the orders ¥f{gs to hear and determine motions for relief from judgment during the pendency
not entered more than 90 days before the filing of the notice of appeaieW. Hen- ot an appeal. Authority of the appellate court to hear and determine such motions
dree, 2009 WI App 103, ___ Wis. 2d __, 770 N.W.2d 782, 08-2045. under prior sub. (2) (a) 4. has been repealed. [Re Ord&@r-&f36]

Judicial Council Note, 2001:Sub. (6) is the first of fifteen statutes scattered

808.05 Bypass. The supreme court may take jurisdiction ofhroughout the rules in which a 10-day deadline is being changed to a 14-day dead-
R f ; ing. Also, 7-day deadlines are being changed to 11-day deadlines. Many of the cur-

an appeal orany other proceedlng pendlng in the court of appé@lsdeadlines in ch. 809 are either 7 or 10 days and are affected by s. 801.15 (1) (b),
if: which excludes “Saturdays, Sundays and holidays” from time periods “less than 11

i i it i ys.” Additionally, many time periods in ch. 809 run from the service of a document,

(1)_ It grants direct review upon a petition to bypass filed byﬁd under s. 801.15 (5) (a), when a document is served by mail, 3 days are added to

party; the prescribed period. The interplay of s. 801.15 and ch. 809 causes many of the time
(2) It grants direct review upon certification from the court oféeriods in ch. 809 to be substantially longer than the number of days specified in the

appealsprior to the court of appeals hearing and deciding the m Tlt('as. The varying time periods have made calculation of the court’s deadlines diffi-

ter; or The proposed amendment of all of the 7-day or 10-day deadlines to 11 and 14
(3) It, on its own motion, decides to review the matter directigfays; respectivelyill remove the impact of s. 801.18 (1) (b) on the Rules of Appel
Hi " 1977 ¢. 187 ate Procedure. However, there will be little adverse impact on the time actually given
istory: ¢ la/. to parties. The proposed change will greatly facilitate the court’s calculation of dead-
lines. Ifcircumstances demand a different time period, the court may set an appropri-

808.07 Relief pending appeal. (1) EFFECTOFAPPEAL. An  ate deadline under s. 809.82 (2) (a). [Re Order No. 00-02 effective July 1, 2001]

i i postjudgment order of the circuit court denying a motion under sub. (2) (a) 4.
appeatioes not stay the execution or enforcement of the JUdgm nroﬁw sub. (2) (am)] is not reviewable on appeal from the judgment. Chicago & North

or order appealed from except as provided in this section oryg@Stern Railroad. v. LIRC, 91 Wis. 2d 462, 283 N.W.2d 603 (Ct. App. 1979).

otherwise expressly provided by law. Undersub. (1) and s. 808.075 (1), a circuit court has authority to confirm a sheriff's
saleeven though an appeal of the judgment of foreclosure and sale is pending. Com-
(2) AUTHORITY OF A COURTTO GRANT RELIEF PENDING APPEAL. [ty National Bak v ONeil, 157 Wis. 2d 244, 468 N..20 385 (Ct. App. 1990).
(@) During the pendency of an appeal, a trial court or an appellal€stay pending appeal is appropriate when the moving party: 1) makes a strong
court may: showing that it is likely to prevail on the appeal; 2) shows that unless the stay is

. f faiud d .granted iwill suffer irreparable harm; 3) shows that there will be no substantial harm
1. Stay execution or enforcement of a judgment or Order;iq the other parties; and 4) shows that there will be no harm to the public interest. State

2. Sus end, modi , restore or grant an in'unction; or v. Gudenschwager, 191 Wis. 2d 432, 529 N.W.2d 225 (1995).
P fy 9 I TheGudenschwagefactors do not provide adequate guidance for granting a stay

3. Make any order appropriate to preserve the existing Stgéfding appeal when the judgment sought to be stayed is solely a money judgment.
of affairs or the effectiveness of the judgment subsequently to e court must consider: 1) the likelihood of success on appeal; 2) the need to ensure
entered collectibility of the judgment if the appeal is unsuccessful; 3) whether the appellant,

' ) . if successful, will be able to recover; and 4) the harm to the respondent if the judgment
(am) During the pendency of an appeal, the trial court may hegnot paid until the completion of an unsuccessful appeal. Scullion v. Wisconsin
and determine a motion filed under s. 806.07 Power & Light Co. 2000 WI App 120, 237 Wis. 2d 498, 614 N.W.2d 565, 98-3221.
X X i o . . Even if a statutory lis pendens under s. 840.10 is dissolved, common law lis pen-
(b) Except as provided in s. 655.27 (5) (a) 3., relief under thishsapplies and a purchaser who is a party to the relevant litigation takes the property
subsection may be conditioned upon the filing of an undertakiPigJ'e“ to the outcome of the litigation, including appeals. This section does not
al

in the trial court. ga_gtotgzt result. Gaugert v. Duve, 2001 WI 83, 244 Wis. 2d 691, 628 N.W.2d 861,

(2m) LIMIT ON UNDERTAKING. (@) During the pendency of an _In some cases, executions may be stayed, tolling interest, and in other cases, a court
y decline such a request for stay. There is no substantial conflict in thexseglif

appeal of a JUdgmem,m any civil gctlon, the court shall set tﬂéults. Estate of Matteson v. Matteson, 2008 WI 48, 309 Wis. 2d 311, 749 N.W.2d
amount ofthe undertaking to be furnished by all appellants colless7, 05-2607.
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808.075 Permitted court actions pending appeal. 7. Vacation or modification of judgment under s. 767.35 (6).
(1) In any case, whether or not an appeal is pending, the circuit 8. Revocation of judgment under s. 767.35 (7).

court may act under ss. 804.02 (2), 805.15, 805.16, 805.17 (3), 9 Enq t of ts und 767.77. 767.805 (4
806.07, 806.08, 806.15 (2), 806.24 (4), 808.07 (1) and (2) apgy gg. o O PoYMENS UNARTS. £B7. 17, L. (), or

809.12. — . 10. Enforcement of orders under s. s. 767.78, 767.805 (4), or
(2) In a case appealed under s. 809.30, the circuit court retajgg gg
the power to act on all issues until the notice of appeal has been'll ' Enforcement or modification of ianments under
filed with the clerk of theircuit court, except that the circuit court 7 5i3 706(;6756 Or moariication of assignments uncer s.
may not act upon any motion to extend a time limit that is specifigg : or s o
in s. 809.30. Thereafter, the circuit court may act only as provided_12- Enforcement or modification of account transfers under
in subs. (1) and (4). S. 767.76. o _
(3) In a case not appealed under s. 809.30, the circuit court 13. Determination of charges and issuance of repayment
retainsthe power to act on all issues until the record has been trapi§lers unders. 767.71.
mitted tothe court of appeals. Thereafter, the circuit court may act (e) In a case under chs. 701 or 853 to 879:

only as provided in subs. (1) and (4). 1. Any matter, unless the appellate court directs the trial court
(4) The circuit court may act as to the following despite theot to act on specific issues or the trial court declines to act because
pendency of an appeal: the matter directly affects the issues on appeal.
(&) In a case under ch. 48: (f) In a case under ch. 54:
1. Review of actions by a guardian under s. 48.023. 1. Review a bond under s. 54.46 (4) or 54.852 (9).

2. Review of nonsecure custody orders under s. 48.207. 2. Release of deposited funds under s. 54.46 (4) (b) 3.
3. Review of secure detention orders under s. 48.208 and 3. Order for visitation under s. 54.56.
secure detention status reviews under s. 48.209 (1) (e). 4. Appointment of successor guardian under s. 54.54 (1).

4. Hearing for child held in custody under s. 48.21 or an adult 5. Approval of guardian’s exercise of marital property rights
expectant mother of an unborn child held in custody underygder s. 54.20 (2) (h).

48.213. ) ) 6. Approval of management of property under s. 54.19 or
5. Hearing upon involuntary removal under s. 48.305.  54.20.
6. Revision of dispositional order under s. 48.363. 7. Direction for use of estate for benefit of wards under s.
7. Extension of dispositional order under s. 48.365, unles$4.19 (4).

48.368 applies. 8. Examination of annual accounts and assets under ss. 54.62
8. Review of permanency plan under s. 48.38 (5). and 54.66.
9. Release of confidential information under s. 48.396 or 9. Removal of guardian under s. 54.68 (4) (d).

48.78. o ) . 10. Determination of petitions for instructions to guardian.
10. Revision of guardianship order under s. 48.977 (6). 11. Termination of guardianship under s. 54.64.

11. Termination of guardianship under s. 48.977 (7), includ- 15 Restoration of specific legal rights under s. 54.64 (2) (c).

ing removal of a guardian. o
12. Rescission of a guardianship order under s. 48.978 (2) éh)ggz (,l-l\lé;h((;g.zatwn of purchase of a home for a ward under s.

4., (m) 2. 0r(n)or (3)(d)3.or4., (j) 2. or 3. or (k) 2. or 3.
(b) In a case under ch. 51:

1. Disposition, modification and extension of commitment
under s. 51.20 (13).
2. Reexamination of commitment under s. 51.20 (16).

(fn) In a case under ch. 938:

2. Review of nonsecure custody orders under s. 938.207.

3. Review of secure detention orders under s. 938.208 and
secure detention status reviews under s. 938.209 (1) (a) 5.

3. Enforcement of patient rights under s. 51.61. 4. Hearing for juvenile held in custody under s. 938.21.

4. Commitment, conditional release, recommitment and dis- 5. Hearing upon involuntary removal under s. 938.305.

charge under s. 971.17 of a person found not guilty by reason of & Revision of dispositional order under s. 938.363.
mental disease or defect. 7. Extension of dispositional order under s. 938.365, unless

(c) In a case under ch. 55: S. 938.368_app|ies.
1. Protective placement review under s. 55.18, modification 8- Review of permanency plan under s. 938.38 (5).

under s. 55.16, or termination under s. 55.17. 9. Release of confidential information under s. 938.396 or
2. Hearing required upon transfer under s. 55.15. 938.78. o
3. Enforcement of patient’s rights under s. 55.23. (9) Inacriminal case:
(d) In a case under ch. 767: 1. Release on bond under s. 809.31 or 969.01 (2).

1. Revision of orders for legal custody or periods of physical 2- Modification or revocation of bond under s. 969.01 (2) (e)
placement under s. 767.41, 767.451, 767.461, or 767.481. 0r 969.08. _ _
2. lIssuance or modification of orders for visitation rights 3. Imposition of sentence upon revocation of probation under

under s. 767.43. $.973.10 (2) (f’:l). _ _
3. Annual adjustment of child or family support under s. 4. Determination of sentence credit under s. 973.155.
767.553. 5. Modification of a condition of probation or extension of

4. Revision of judgment or order for child support, maintdrobationary term under s. 973.09 (3) (a).
nance payments or family support payments under s. 767.59 or6. Modification of sentence.
767.89. 7. Commitment, conditional release, recommitment and dis-
5. Order for temporary maintenance, temporary child suppottarge under s. 971.17 of a person found not guilty by reason of
or for suit money, counsel fees and disbursements in the appeltagntal disease or defect.
court under s. 767.273. (h)y Commitment, supervised release, recommitment, dis-
6. Property division, where the court has expressly or imptihargeand postcommitment relief under s. 980.10, 2003 stats., or
edly reserved jurisdiction, provided the court does not revisess. 980.06, 980.08, 980.09 (4), and 980.101 of a person found to
modify its final division of property. be a sexually violent person under ch. 980.
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(5) Notwithstanding the limitations of this section, any partyf discretion by the trial court. State ex rel. J.H. Findorff v. Circuit Court for Milwau-

i [ County, 2000 WI 30, 233 Wis. 2d 428, 608 N.W.2d 679, 97-3452.
may petition the appellate court for remand to the circuit court In the absence of a remand order in the mandate line or some other clear directive

action upon specific issues. from the appellate court ultimately deciding the appeal, a trial court whose judgment

(6) In addition to sub (5) the appellate court may remand tﬁré‘inal order has been affirmed by the appellate court on the merits has no authority
: ! 0 feopen the case for an amended complaint. Tietsworth v. Harley—Davidson, Inc.

record to the circuit court for additional proceedings while th&o7 wi 97, 303 Wis. 2d 94, 735 N.W.2d 418, 04-2655.
appeal is pending.
(7) Upon completion of an action taken by the circuit couB08.09 Reversal, affirmance or modification of judg-
under sub. (1), (4), (5) or (6) of this section, the clerk shall semeént. Upon an appeal from a judgment or order an appellate
a copy of the judgment or order to the appellate court. court may reverse, affirm or modify the judgment or order as to
(8) If an appellate court remands the record to the circuit co@fy or all of the parties; may order a new trial; and, if the appeal
for additional proceedings under sub. (5) or (6), the appelldgefrom a part of a judgment or order, may reverse, affirm or
court, in the pending appeal, may review the judgment or ordeedify as tahe part appealed from. In all cases an appellate court
that the circuit court enters following remand. If any party ighall remit its judgment or decision to the court below and there-
aggrieved by the judgment or order of the circuit court, the patpon the court below shall proceed in accordance with the judg-
shall file in the appellate court a written statement of objection¥ent or decision.
to the judgment or order within 14 days after the record is returnedistory: 1977 c. 187.

to the clerk of the appellate court. A party that files a stateme \fhecourt of appeals may not direct a circuit court to enter a judgment of conviction
) oPa lesser included offense when the jury verdict of guilty on the greater offense is

of objections need not file an additional notice of appeal or Crosgversed for insufficiency of evidence and the jury was not instructed on the lesser
appeal. included offense. State v. Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990).

History: Sup. Ct. Order, 146 Wis. 2d xiii (1988); 1989 a. 86; 1993 a. 16, 446, 479,The court of appeals has authority to grant a summary judgment motion that was
481; 1995 a. 38, 73, 77, 275; 1997 a. 35, 191, 292, 296, 334; 1999 a. 9; Sup. Ct. Oefjed by the trial court. Interest of Courtney E. 184 Wis. 2d 592, 516 N.W.2d 422
No. 00-02, 2001 WI 39, 242 Wis. 2d xxvii; 2001 a. 16; 2005 a. 264, 387, 434; 200594).

a. 443 ss. 263, 265. In the absence of a remand order in the mandate line or some other clear directive

Judicial Council Note, 1988:In In re Marriage of Hengel v. Hengel, 120 Wis. 2dfrom the appellate court ultimately deciding the appeal, a trial court whose judgment
522, 355 N. W. 2d 846 (Ct. App. 1984), the court of appeals held that since thereriinal order has been affirmed by the appellate court on the merits has no authority
no specific statutory exception, the trial court had no competence to enter an otdeeopen the case for an amended complaint. Tietsworth v. Harley—Davidson, Inc.
requiring the husband to contribute to his wife’s attorney’s fees for representatio2007 WI 97, 303 Wis. 2d 94, 735 N.W.2d 418, 04-2655.
the trial court after a notice of appeal had been filed. Section 808.075 is created to
specifythe actions that may be taken in circuit court after a notice of appeal has b, .
fled i;ycases appealed Undler s. 809,30 and after transmittal of the record o an aé;f&-lo Review by the supreme court. (1) PETITION FOR
late court in other cases. REVIEW; TIME LIMIT. A decision of the court of appeals is review-

Matters g.ﬁeCﬁ”Q trusts ﬁ!”ld esw“?’ﬁ’%hiswéica!'h’ been treated as a Sefieg OESP.%IbIe by the supreme court only upon a petition for review granted
cial praceedings, and the trial court is charged with ongoing supervision and admirys- : -
trati\?eduties a?ffecting such matters. Becaguse of the gngogi;ng irr)wolvement of the trﬁgﬂ the supreme court. Except as _F)_rOV'ded n sub. (2) an(_j SS.
court, sub. (4) (e) reserves full competence to act, unless it is determined that cor8@9.32 (5) and 809.62 (1m), the petition for review shall be filed
tence should be restricted as to specific issues. [Re Order effective Jan. 1, 1989}, the supreme court within 30 days of the date of the decision of

Judicial Council Note, 2001: The second sentence in sub. (2) is a codification tya f |
State v. Harris149 Wis, 2d 943, 440 N.W.2d 364 (1989). Subsection (8) is intendEd€ court of appeals.

to clarify procedure following a remand and to eliminate an additional notice of 2) TOLLING PENDING COURT OF APPEALSRECONSIDERATION. If

appeal or cross—appeal. The obligations of a person filing a statement of objection, . f f s e .
are the same as those of a cross—appellant. [Re Order No. 00-02 effective Ju§ otion for reconsideration is filed in the court of appeals under

2001] s. 809.24 (1) within 20 days after the date of a decision of the court
Under s808.07 (1) and sub. (1), a circuit court has authority to confirm a sheriﬁ@f appea|s the 30—day time period to file the petition for review

saleeven though appeal of judgment of the foreclosure and sale is pending. Compu- ! . .

hity National Bank v, O'Nell. 157 Wis. 20 244, 458 N-W.2d 385 (ot. App. 1990)SLarts on the date the court of appeals determines the motion for
An indigent in a civil case is entitled to waiver of transcript fees on appeal if théconsideration by filing an order denying the motion for recon-

trial judge finds that the indigent has arguable reason to believe that he or shsjgferation or an amended decision.

entitled toredress on appeal. State ex rel. Girouard v. Jackson County Circuit Couqﬂistory' 1977 . 187: 1979 c. 192: 2009 a. 25

lS\?v\[:VIS.chd 14?{ 4f54 N'V\{'Zd 792 (51990)' I to the trial i ddet Judicial Council Note, 1979:This section is amended to more properly describe
Yvhenthe court of appeals remands an appeal 1o the trial cou @ardoeter-  he fynction of the supreme court in reviewing decisions of the court of appeals. The

mination, the court of appeals has jurisdiction to review the trial court decision withy;n .o .0+ decides whether to accept jurisdiction of a case from the court of

out need for filing a 2nd notice of appeal. State v. Jacobus, 167 Wis. 2d 230, Eeals after a petition to review, not a petition to appeal, is filed with the supreme

N.W.2d 642 (Ct. App. 1992). court. See's. 809.62. [Bill 396-]

. . . “Decision” under this section is the final decision disposing of the case. In Interest
808.08 Further proceedings in trial court. When the o A R 85 Wis. 2d 444, 270 N.W.2d 581 (1978).
record and remittitur are received in the trial court: If a petition is not received by the clerk of the supreme court within 30 days, the

ial i i ifi i i urtloses subject matter jurisdiction. The objection is not subject to waiver and will
(1) Ifthe trial judge is ordered to take specific action, the JUdggg raised on the court’s own motion. First Wisconsin National Bank of Madison v.

shall do so as soon as possible. Nicholaou, 87 Wis. 2d 360, 274 N.W.2d 704 (1979).
(2) If a new trial is ordered, the trial court, upon receipt of the Untimely service of a petition filed under this section does not affect jurisdiction,

i i but the opposing party may move to dismiss under s. 809.83 (2). State v. Rhone, 94
remitted record, shall place the matter on the trial calendar. Wis. 2d 682, 288 N.W.2d 862 (1980).

(3) If action or proceedings other than those mentioned in subthe 30-day deadline for receipt of a petition for review is tolled on the date that

i ithi ro se prisoner delivers a correctly addressed petition to the proper prison authori-
(]f)ﬂsr (2) |_stt0r.|§iered,§rk1)y ?hartyl mEy’fv;/Il]thlp-ore ye?r aftker rece es for mailing. State ex rel. Nichols v. Litscher, 2001 WI 119, 247 Wis. 2d 1013,
Of the remitted record Dy the clerk of the trial court, make apprgss N.w.2d 292, 00-085Bee also, Brown Bradley,2003 WI 14, 259 Wis. 2d 630,

priate motion for further proceedings. If further proceedings a#88 N.w.2d 427, 01-3324.

not so initiated, the action shall be dismissed except that an exteRetitions for review by the Wisconsin supreme court. 1979 WLR 1176.

sion of the one—year period may be granted, on notice, by the trial o o ) ) )

court, if the order for extension is entered during the one-yd¥8.11 Printing specifications.  Briefs and appendices in

period. cases before the supreme court shall be printed, typed, duplicated
History: 1977 c. 187. or reproduced clearly on paper of permanent quality, and in con-
“Further proceedings” under s. 801.58 (7) and sub. (3) have the same definitfigrmity with such rules as the court may prescribe with regard to

State ex rel. Ondrasek v. Calumet Circuit Court, 133 Wis. 2d 177, 394 N.wW.2d i At indi ; ; ;
(Ct. App. 1986). E%}r?ganlzatlon, binding, color of print, and size of print, paper and

A “specific action” under sub. (1) is one that requires no exercise of discretion 'B'}/argin-
the trial court. “Further proceedings” under sub. (3) are those requiring the exercisdistory: 1975 c. 160; 1977 c. 187 s. 83; Stats. 1977 s. 808.11.
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