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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01  Jury trial of right. 805.10 Examination of witnesses; arguments.

805.02  Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12  Special verdicts.

805.04 \Voluntary dismissal: effect thereof. 805.13  Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging sufficiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16  Time for motions after verdict.

805.08  Jurors. 805.17  Trial to the court.

805.09 Juries of fewer than 12; five—sixths verdict. 805.18 Mistakes and omissions; harmless error.

hNt;]tei Cthapter 8?5 WtaS Cre?ted gxt' ?utp- Ct. Ortdetﬁﬁiggig- gg 53_12, 685: (1975),adjudication on the merits unless the court in its order for dis-

which contains explanatory notes. atutes prior to the — edaition also con- H 5 H H H

{Ain these notes. missal otherwise specifies for good cause shown recited in the
order. A dismissal on the merits may be set aside by the court on

805.01 Jury trial of right. (1) RIGHT PRESERVED. The right the grounds specified in and in accordance with s. 806.07. A dis-

of trial by jury as declared in article I, section 5, of the constitutidRiSS&! nr:)t on thz m_err1i'ts may be s%tl aside by the court for good
or as given by a statute and the right of trial by the court shall §S€ sShown and within a reasonable time.

e History: Sup. Ct. Order, 67 Wis. 2d 585, 690 (1975).
preserved to the parties inviolate. In order to demonstrate that a dismissal order based on failure to prosecute was an

(2) DemaND. Any party entitled to a trial by jury or by theabuse of discretion, the aggrieved party must show a clear and justifiable excuse for
courtmay demand a trial in the mode to which entitled at or befdhg delay. Trispel v. Haefer, 89 Wis. 2d 725, 279 N.W.2d 242 (1979).

: f ; :A judgment dismissing an action was void for lack of advance actual notice of dis-
the SChedu“ng conference or pretrlal conference, Whl(:hevermliésal that defined the “failure to prosecute” standard. Neylan v. Vorwald, 124 Wis.

heldfirst. The demand may be made either in writing or orally ani 85, 368 N.W.2d 648 (1985).
the record. Dismissalfor failure to prosecute within a year of filing required actual or construc-

. . tive notice of the applicable standards. Rupert v. Home Mutual Insurance Co., 138
(3) Walver. The failure of a party to demand in accordancgis. 2d 1. 405 N_V\r,)_gd 661 (Ct. App. 1987)P

with sub. (2) a trial in the mode to which entitled constitutes apismissal under this section is presumptively with prejudice. When the plaintiff
waiver of trial in such mode. The right to trial by jury is alséiled to show “good cause” for delay, the appeals court erred in dismissing without
waived if the parties or their attorneys of record, by written Stipa_ggj%llce. Marshall-Wsconsin v. Juneau Square, 139 Wis. 2d 112, 406 N.W.2d 764
lation filed with the court or by an oral stipulation made in 0peNThe court of appeals’ remand “for trial” after reversal of a summary judgement
courtand entered in the record, consent to trial by the court sittierger did not mandate the court to schedule and hold a trial. Dismissal for failure to

; ; ; i R i O0secute was not an abuse of discretion. Prahl v. Brosamle, 142 Wis. 2d 658, 420
without ajury. A demand for trial by jury made as herein providef] \;54'375 (Ct. App. 1987).

may not be withdrawn without the consent of the parties. Whenconduct in failing to comply with a court order is egregious and without clear
History: Sup. Ct. Order, 67 Wis. 2d 585, 689 (1975); 1975 c. 218; Sup. Ct. Ordarid justifiable excuse, the court may, in its discretion, order dismissal. Johnson v.
112 Wis. 2d xi (1983); 1983 a. 192. Allis Chalmers Corp. 162 Wis. 2d 261, 470 N.W.2d 859 (1991).

Judicial Council Committee Note, 1983The time deadline for demanding a jury Ordering a criminal defendant to pay the state’s trial expenses upon mistrial for
trial is the scheduling conference where that occurs before or in lieu of the pretyilation of a pretrial order was authorized by this section. State v. Heyer, 174 Wis.
conferencébecause knowledge of the mode of trial is required for proper scheduling 164, 496 N.W.2d 779 (Ct. App. 1993).

[Re Order effective July 1, 1983] . - In cases that do not fit squarely within this statute, a trial court has certain inherent
A legal counterclaim in an equitable action does not necessarily entitle the courfigivers to sanction the parties including the awarding of attorney fees. Schaefer v.
claimant to a jury trial. An amendment by the plaintiff from equity to law does nfforthern Assurance Co. 182 Wis. 2d 148, 513 N.W.2d 16 (Ct. App. 1994).
necessarily entitle the defendant to a jury trial if the equitable action was brought i party’s failure to appear at a scheduled hearing, after writing the court indicating
good faith. Tri-State Home Improvement Co. v. Mansavage, 77 Wis. 2d 648, 2R3t unless it heard otherwise from the court it would consider itself excused, was
N.W.2d 474 (1977). ] ) ) i _insufficient to excuse the party’s appearance and was grounds for dismissal of the
__Aparty is entitled, as a matter of right, to a jury trial on a question of fact if thaarty under this section. Buchanan v. General Casualty Co. 191 Wis. 2d 1, 528
issue is retried, regardless of an earlier waiver. Tesky v. Tesky, 110 Wis. 2d 205, §2/.2d 457 (Ct. App. 1995).
N.W.2d 706 (1983). ] o The trial court erred in not considering other less severe sanctions before dismiss-
Under the facts of the case, telephone testimony was not permissible. Towihgfan action for failure to comply with a demand for discovery when no bad faith was
Geneva v. Tills, 129 Wis. 2d 167, 384 N.W.2d 701 (1986). found. Hudson Diesel, Inc. v. Kenall, 194 Wis. 2d 532, 535 N.W.2d 65 (Ct. App.
When collateral estoppel compels raising a counterclaim in an equitable actib®95).
thatcompulsion does not result in the waiver of the right to a jury trial. Norwest BankDefault judgment entered as a sanction is not governed by s. 806.02 and does not

v. Plourde, 185 Wis. 2d 377, 518 N.W.2d 265 (Ct. App. 1994). require gull evidentiary hearing if damages are contested. The proper form of hear-
The new Wisconsin rules of civil procedure: Chapters 805-807. Graczyk, 5@ on damages is left to the trial court’s discretion. Chevron Che@ucalDeloitte

MLR 671. & TOUC'he LLP, 207 Wis. 2d 43, 557 N.W.Z(_i 775 (1997), 94-2827.
See also the notes to Article I, section 5 of the Wisconsin Constitution. Sections302.10 (7) and 805.03 apply in criminal cases. A court has power to sanc-

tion a tardy attorney under these sections. Failure to delineate the reasons for the
. . . sanctions is an erroneous exercise of discretion. Anderson v. Circuit Court for Mil-
805.02 Advisory jury and trial by consent. (1) In all  waukee County, 219 Wis. 2d 1, 578 N.W.2d 633 (1998), 96-3281.
actions not triable of right by a jury, the court upon motion or gnCounsel’s egregigus a(‘its may be impsjted to the client. Smith v. Golde, 224 Wis.
; T ; ; ; ; 518, 592 N.W.2d 287 (Ct. App. 1998), 97-3404.
Its own Initiative may try any issue with an adwsory jury. If the constitution or statutes require proof before the circuit court can enter a par-
(2) With the consent of both parties, the court may order a trighlar judgrrt:ent or ordher, the court canno& enter the Ludgment or order without the
; ; [ T ; propriateshowing. The circuit court may determine that a party’s action or inaction
with ajury whose V.erdICt has the same effect as if trial by Jury h vides adequate cause for sanctions against that party. But that does not allow the
been a matter of right. court todispense with any constitutional or statutory burden of proof that must be sat-
History: Sup. Ct. Order, 67 Wis. 2d 585, 690 (1975). isfied prior to entering a judgment or order. Evelyn C.R. v. Tykila S. 2001 WI 110,
246 Wis. 2d 1, 629 N.W.2d 768, 00-1739.
. . The trial court abused its discretion by ordering the defendant in a civil suit to
805.03 Failure to prosecute or comply with procedure forego its rights to insurance coverage for punitive damages when the issue of rights
statutes. For failure of any claimant to prosecute or for failur@ insurance coverage was not before the court. City of West Allis v. WEPCO, 2001

: ; App 226, 248 Wis. 2d 10, 635 N.W.2d 873, 99-2944,
of any party to comply with the statutes governing procedure I ircuit courts have inherent authority to sanction by dismissal a party who has

civil actions or to obey any order of court, the court in which th@&empted to suborn perjury from a witness. In assessing the severity of the miscon-
action is pending may make such orders in regard to the failurelggtand need for an appropriate sanction, a trial court was within its authority to con-

. - . I ; er a previous attempt to suborn perjury in another case, in addition to the attempt
are just, including but not limited to orders authorized under e Berre Sl v. Sykes. 2001 W1 App 25, 248 Wie. 5 740, 638

804.12 (2) (a). Any dismissal under this section operates asnam.2d 604, 00-0915.
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The American Rule does not bar courts from exercising their inherent powerotat prejudice is no longer obtainable. Gowan v. McClure, 185 Wis. 2d 903, 519
assess attorney fees, and when a court does so, the limitations of fee awards dié2d 692 (Ct. App. 1994).
[former] s.814.025 do not control. Schultz v. Sykes, 2001 WI App 255, 248 Wis. 2dThetrial court did not abuse its discretion in granting the plaintiff's motion for dis-
746, 638 N.W.2d 604, 00-0915. missal without prejudice in order that the plaintiff could refile in an attempt to take
Because guardian ad litem’s allegedly contumacious act or omission had nothiagvantage of a new statutory enactment. The prejudice this section protects against
to do with the violation of a pretrial, scheduling, or procedural order, the circustthat of putting the defendant through the expense of a lawsuit without being able
court’s authority to sanction the guardian ad litem for noncompliance with its sub-obtain a final determination on the merits, not from being disadvantaged by a legis-
stantive order directing the disposition of a minor’s settlement proceeds was matie policychange. Estate of Rita Engebose v. Morraine Ridge Limited Partnership,
firmly grounded in s. 785.03 (1) (a). Reed v. Luebke, 2003 WI App 207, 267 W28 Wis. 2d 860, 598 N.W.2d 584 (Ct. App. 1999), 98-3019.
2d 596, 671 N.W.2d 304, 02-2211. This section only applies to dismissals; it does not address vacating judgments.
It is an erroneous exercise of discretion for a circuit court to enter a sanction of @ecejudgment is entered, there is no action to dismiss. Bank One Wisconsin v. Kahl,
missal with prejudice, imputing the attorney’s conduct to the client, if the client 2002 WI App 312, 258 Wis. 2d 937, 655 N.W.2d 525, 02-0835.
blameless. Industrial Roofing Services, Inc. v. Marquardt, 2007 WI 19, 299 Wis. 2d5ub. (1), the voluntary dismissal statute, does not apply in a CHIPS proceeding
81, 726 N.W.2d 898, 05-0189. because it is different from and inconsistent with s. 48.24 (4), which is construed to
There is no requirement that conduct must be persistent in order to be egregiprouidethat a district attorney may withdraw a CHIPS petition only with the approval
When a defendant in a medical malpractice case destroyed all of his medical recofdse court. Kenneth S. v. Circuit Court for Dane County, 2008 WI App 120, 313
in a single act, the magnitude of the loss under the circumstances was sufficiefig 2d 508, 756 N.W.2d 573, 08—0147.
constitute egregious conduct. Morrison v. Rankin, 2007 W1 App 186, 305 Wis. 2df doubt exists regarding the finality of an order of dismissal, the court may look
240, 738 N.W.2d 588, 06-0980. o . beyondthe words “with prejudice” to determine if the dismissal was meant to be con-
In light of the facts and the need of circuit courts to control their calendars to ensgjifsive. Brye v. Brakebush, 32 F.3d 1179 (1994).
&he orderly a;]dmini(sjtration. of (jjushtice, thellc(ijrcfuit gourt did r|1ot errofneouiswlydeﬁercise its
iscretion when it determined that a civil defendant’s violation of a scheduling ori TS .
was “egregious” and grounds for entering default judgment when the defen(%QS-OE’ ConSO“da_tlonv separate trials. (1) ConsoLIDA- )
failed to attend the scheduling conference, file his witness list, file an itemizationToN. (@) When actions which might have been brought as a single
damages iconnection with his counterclaim, file a pretrial report, and attend the prgtion under s. 803.04 are pending before the court, it may order

trial conference. East Winds Properties, LLGahnke, 2009 WI App 125, _ Wis. . : . . . . .
2d 772 N.W.2d 738, 08-2453. a joint hearing or trial of any or all of the claims in the actions; it

When the trial court imposed sanctions because it found that a party had browpisty order all the actions consolidated; and it may make such

what was essentially a motion for reconsideration without any new evidence or eyi- ; f ; ;
dence ofmanifest error of law by the trial court, that was a basis for the court to de(w ders concerning proceedlngs therein as may tend to avoid
the motion for reconsideration. It was not a basis for an award of attorney fees withdiflecessary costs or delay.

a finding of bad faith or egregious conduct. No statute authorizes sanctions for bring- ; H i i
ing a motion for reconsideration, and the trial court made no finding of misconduct (b) When actions which mlght have been brotht asa Smgle

nor does the record reveal misconduct. Lee v. Geico Indemnity Company, 20094@fion under s. 803.04 are pending before different courts, any

App 168, Wis.2d __, N.W.2d __, 08-3125. such action may be transferred upon motion of any party or of the
o court to another court where the related action is pending. A con-
805.04 Voluntary dismissal: effect thereof. (1) BY  ference involving both judges and all counsel may be convened

PLAINTIFF; BY STIPULATION. Except as provided in sub. (2m), arbn the record as prescribed by s. 807.13 (3). Transfer under this
action may be dismissed by the plaintiff without order of court lyaragraph shall be made only by the joint written order of the
serving and filing a notice of dismissal at any time before servigansferring court and the court to which the action is transferred.
by an adverse party of responsive pleading or motion or by the fil- 5y gzparare TRIALS. The court, in furtherance of conve-

ing of a stipulation of dismissal signed by all parties who hayg, '

: h . ] . ce or tavoid prejudice, or when separate trials will be condu-
appeared in the action. Unless otherwise stated in the nOt'C%iQE to expedition or economy, or pursuant to s. 803.04 (2) (b),
dismissal or stipulation, the dismissal is not on the merits, exc

that i f dismissal t diudicati p may order a separate trial of any claim, cross claim, counterclaim,
ﬁ‘ ar}(l) 'gebo |s|m_|sts_]§ft oﬁerﬁ esas an da Ju 'C"’:j'(.)” ontne mteé' Brd—party claim, or of any number of claims, always preserving
when iried by a plaintir who has once diSmiSSed In any court §fyigjate the right of trial in the mode to which the parties are
action based on or including the same claim. entitled
(_2) BY ORDEROF COURT. Except as pro_vide_d in sub. (1), an History: Sup. Ct. Order, 67 Wis. 2d 585, 692 (1975); Sup. Ct. Order, 141 Wis. 2d
action shall not be dismissed at the plaintiff's instance save up@r(l(?87)|;c2005 al ’\21‘5t3; 21%0878613. 9137'(1) o ded by allow .

HH Iclal Council Note, Sub. IS amende: y allowing conierences
order of court and upon SU(_:h terms. _ano_l conditions as .the. cqQ !rding consolidation of actions to be conducted by telephone conference. [Re
deems properUnless otherwise specified in the order, a dismiss@lder effective Jan. 1, 1988]
under this subsection is not on the merits. Thetrial court’s order to bifurcate the issues of liability and damages and to try the

. . separate issues before separate juries contravened sub. (2) and cannot be reconciled
(2m) FaLse cLAMs. An action filed under s. 20.931 may béwith the requirement of s. 805.09 (2) that the same five—sixtitegtiry must agree

dismissed only by order of the court. In determining whether ¢oall questions necessary to sustain a verdict. Waters v. Pertzborn, 2001 W1 62, 243
dismiss the action filed under s. 20.931, the court shall take iffty 24 703, 627 N.W.2d 497, 69-1702.

account the best interests of the parties and the purposes %%‘.06 Referees. (1) A court in which an action is pending

20.931. . may appoint a referee who shall have such qualifications as the
(3) COUNTERCLAIM, CROSSCLAIM AND 3RD-PARTYCLAIM. ThiS  ¢ourt deems appropriate. The fees to be allowed to a referee shall
section applies to the voluntary dismissal of any counterclaif fixed by the court and shall be charged upon such of the parties
cross claim, or 3rd—party claim. A voluntary dismissal by thg naid out of any fund or subject matter of the action, which is in
claimant alone shall be made before a responsive pleadingnis custody and control of the court, as the court may direct. The
serve_d, or if the_re is none, before the introduction of evidencegferee shall not retain the referee’s report as security for com-
the trial or hearing. pensation; but if the party ordered to pay the fee allowed by the
(4) CosTsOFPREVIOUSLYDISMISSEDACTION. If a plaintiff who  courtdoes not pay it after notice and within the time prescribed by
has once dismissed an action in any court commences an aati@ncourt, the referee is entitled to a writ of execution against the
based upon or including the same claim against the same defeginquent party.
ant,the court may make such order for the payment of costs of the) A reference shall be the exception and not the rule. In

action previously dismissed as it deems proper and may stay R&ions to be tried by a jury, a reference shall be made only when
ceedings in the action until the plaintiff has complied with th@e issues are complicated; in actions to be tried without a jury,

order. save in matters of account and of difficult computation of dam-

History: Sup. Ct. Order, 67 Wis. 2d 585, 691 (1975); 2005 a. 253; 2007 a. 20, 33395, a reference shall be made only upon a showing that some

Assessment of attorney fees as a condition of voluntary dismissal without preji? - " . :
dice was within the trial court's discretion. Dunn v. Fred A. Mikkelson, Inc. 88 Wiéxcem'onal condition requires it.

2d 369, 276 N.W.2d 748 (1979). (3) The order of reference to the referee may specify or limit

Voluntarydismissal with prejudice rarely entitles the defendant to an award of f ) i
and costo. Bishop v. Blue Cross & Blue Shield. 145 Wis. 20 315, 426 N-w.2d HIE referee’s powers and may direct the referee to report only upon

(Ct. App. 1988). particular issues or to do or perform particular acts or to receive
‘A condemnee may voluntarily dismiss an appeal to a circuit court under s. 805804d report evidence only and may fix the time and place for begin-
"AV"hO‘igg%‘;“ order. Dickie v. City of Tomah, 160 Wis. 2d 20, 465 N.W.2d 262 (Ghing and closing the hearings and for the filing of the referee’s
o ' feport. Subject to the specifications and limitations stated in the

If any adverse party to an action files a responsive pleading prior to the time .
the plaintiff attempts to dismiss the action under sub. (1), a voluntary dismissal wittder, the referee has and shall exercise the power to regulate all
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proceedings in every hearing before the referee and to do all actetrial court properly refused to admit additional evidence on an issue of fact that
. referee was appointed to resolve. Kleinstick v. Daleiden, 71 Wis. 2d 432, 238
and take all measures necessary or proper for the efficient perﬁfmd 714 (1976).

mance of duties under the ord&ihe referee may require the pro-

duction of evidence upon all matters embraced in the referenggs 07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas
including the production of all books, papers, vouchers, docha|l heissued and served in accordance with ch. 885. A subpoena
ments and writings applicable thereto. The referee may rule Upgky also be issued by any attorney of record in a civil action or
the admissibility of evidence unless otherwise directed by t8gecial proceeding to compel attendance of witnesses for deposi-
order of reference and has the authority to put witnesses on Q@ hearing or trial in the action or special proceeding.
and may personally examine them and may call the parties to th 2 Su

. . BPOENA REQUIRING THE PRODUCTION OF MATERIAL. (&
actionand examine them upon oath. When a party so requests, ¢ E:Jpoena may cgmmand the person to whom it is dir(egted to

referee shall make a record of the evidence offered and exclufleth \~< the books papers, documents or tangible things desig-
in the same manner and subject to the same limitations as a WL therein ' !

sitting without a jury. . . .
(4) (&) When a reference is made, the clerk shall forthwith flé— (b) Notice of a 3rd—party subpoena issued for discovery pur-
I

nish the referee with a copy of the order of reference. Upon rec gges shall be provided to all parties at least 10 days before the

- . eduled deposition in order to preserve their right to object. If
thereof unless the order of reference otherwise provides, the re rd-party subpoena requests the production of books, papers

ereeshall forthwith set a time and place for the first meeting of t cuments, or tangible things that are within the scope of discov-

parties or their attorneys to be held within 20 days after the daig",\nqer s, 804.01 (2) (a), those objects shall not be provided
of the order of reference and shall notify the parties or their attgisr, e time and date specified in the subpoena. The provisions
neys. Itis the duty of the referee to proceed with all reasonafigyo “this paragraph apply unless all of the parties otherwise
diligence. Any party, on notice to the parties and the referee, m%ee
apply to the court for an order requiring the referee to speed (3) ProTECTIVEORDERS. Upon motion made promptly and in

proceedingsind to make the report. Ifa party fails to appear at the event at or before the. time specified in the subpoena for com-

time and place appointed, the referee may proceed ex parte or . !
adjourn the proceedings to a future day, giving notice to the abdgince therewiththe court may (a) quash or modify the subpoena
If It is unreasonable and oppressive or (b) condition denial of the

f th j . ) .
party of the adjournment tion upon the advancement by the person in whose behalf the

(b) The parties may procure the attendance of witnesses beg(%f) o :
the referee by the issuance and service of subpoenas. If wit poena is issued of the reasonable cost of producing the books,
y P : ipers, documents, or tangible things designated therein.

adequatexcuse a witness fails to appear to give evidence, the wi . . )
ness may be punished as for a contempt and be subjected to tff8) FORM. (@) The subpoena shall be in the following form:
consequences, penalties, and remedies provided in ss. 885.11 and SUBPOENA

885.12. STATE OF WISCONSIN

(c) When matters of accounting are in issue, the referee mayCounty
prescribe the form in which the accounts shall be submitted angt Srare oF Wisconsin, To ....:

in any proper case may require or receive in evidence a statemens, . ant to section 805.07 of the Wisconsin Statutes, you are
by a certified public accountant who is called as a witness. Upoiye,y ommanded to appear in person before [.... designating the
objection of a party to any of the items thus submitted or UpOR& 1t “officer. or person and place of appearance], on [.... date] at
showingthat the form of statement is infiafent, the referee may  “o¢jock ..M., to give evidence in an action between ..., plain-
require a different form of statement to be furnished, or thi& anq  defendant. [Insert clause requiring the production of
accounts or specific items thereof to be proved by oral examifgsierial, if appropriate]. Failure to appear may result in punish-
tion of the accounting parties or upon written interrogatories or ifentfor contempt which may include monetary penalties, impris-
such other manner as the referee directs. onment and other sanctions. Issued this .... day of ...., ... (year)
(5) (&) The referee shall prepare a report upon the matters sub- [Handwritten Signatuie

mitted by the order of reference and, if required to make findings At for lidenti ¢

of fact and conclusions of law, the referee shall set them forth in orney for [iden ,'fY p"’,‘r yl
the report. The referee shall file the report with the clerk of the (or other official title)
court and in an action to be tried without a jury, unless otherwise [Address]
directed by the order of reference, shall file with it a transcript of [Telephone Number]

the proceedings and of the evidence and the original exhibits. Thep) For a subpoena requiring the production of material, the
clerk shall forthwith mail to all parties notice of the filing. following shall be inserted in the foregoing form: You are further
(b) In an action to be tried without a jury the court shall accegidmmanded to bring with you the following: [describing as accu-
the referee’s findings of fact unless clearly erroneous. Within i&ely as possible the books, papers, documents or other tangible
days after being served with notice of the filing of the report alyings sought].
party may serve written objections thereto upon the other payties(5) SUBSTITUTED SERVICE. A subpoena may be served in the
Application tothe court for action upon the report and upon objegsanner provided in s. 885.03 except that substituted personal ser-
tions thereto shall be by motion and upon notice. The court a emay be made only as provided in s. 801.11 (1) (b) and except
hearing may adopt the report or may modify it or may reject it {jat officers, directors, and managing agents of public or private
whole or in part or may receive further evidence or may recomm§norations or limited liability companies subpoenaed in their
it with instruction. _ _ official capacity may be served as provided in s. 801.11 (5) (a).
_(c) Inan action to be tried by a jury the referee shall not be () Morion HEARING PROCEDURE. Motions under sub. (3) may
directed to report the evidence. The referee’s findings upon §i€heard as prescribed in s. 807.13.
issues submitted are admissible as evidence of the matters fouRgory: sup. ct. Order, 67 Wis. 2d 585, 697 (1975); 1979 c. 110; Sup. Ct. Order,
and may be read to the jury, subject to the ruling of the court upi@n Wis. 2d xiil (1987); 1987 a. 155; 1993 a. 112; Sup. Ct. Order No. 95-09, 195 Wis.

iacti H H i xiii (1996); 1997 a. 250; 1999 a. 85; 2005 a. 253.
any objectlons in point of law which may be made to the repo?tjl]udicial Council Note, 1988:Sub. (6) [created] allows motions for protective

(d) The effect of a referee’s report is the same whether or Befers to be heard by telephone conference. [Re Order effective Jan. 1, 1988]
the parties have consented to the reference; but, when the partiéslicial Council Note, 1995: Sub. (2) (b) requires notice of third—party discov-
stipulate that a referee’s findings of fact shall be final onIy queeéy subpoenas in order to preserve the right of other parties to move to quash them.
. . ! . ubsectior{3) only authorizes the court to quash a subpoena to compel production
tions of law arising upon the report shall thereafter be considergdangible things, not a subpoena to compel attendance of a witnesses. State v. Gil-
History: Sup. Ct. Order, 67 Wis. 2d 585, 693 (1975); 1975 c. 218. bert, 109 Wis. 2d 501, 326 N.W.2d 744 (1982).
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805.08 Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt But seeState v. Fauche227 Wis. 2d 700, 596 N.W.2d 770 (1999), 97-2702, for a

shall examine on oath each person who is called as a juror to Eﬁ‘ggw of this case to apply new terminology regarding juror bias.
aw enforcement officers should not be automatically excused for cause from

cover whether the juror is related by blood, marriage or adoptiQdire on grounds of implied bias. State v. Louis, 156 Wis. 2d 470, 457 N.W.2d 484
to any party or to any attorney appearing in the case, or has @R90). But seeState v. Fauche27 Wis. 2d 700, 596 N.W.2d 770 (1999), 972702,

financial interest in thease, or has expressed or formed any opifﬁ’-r a review of this case to apply new terminology regarding juror bias.
' rospectivgurors related to a state witness by blood or marriage to the third degree

|0n,_or _'S awar_e of any bias or _prejudlce in the case. Ifa Jurorrﬂgst be struck from the jury panel. State v. Gesch, 167 Wis. 2d 660, 482 N.W.2d 99
not indifferent in the case, the juror shall be excused. Any pa(ty92). But seeState v. Fauche227 Wis. 2d 700, 596 N.W.2d 770 (1999), 97-2702,

objecting for cause to a juror may introduce evidence in supp@fta review of this case to apply new terminology regarding juror bias.

At ; i iy e verdict of a 13-member jury panel agreed to by the defense and prosecution
of the objection. This section shall not be construed as ab”dgx'/&ﬂ Valid State v. Ledger, 175 Wis. 2d 116, 499 N.W.2d 199 (Ct. App. 1993)

in any manner the right of either party to supplement the court'an appellate court should overturn a circuit court's determination that a prospec-

examination of any person as to qua|ificati0ns, but such examitigejuror can be impartial only if the juror’s bias is manifest, and not when there is
: P . . asonable suspicion of bias. The test for manifest bias is stated. State v. Ferron,
tion shall not be repetitious or based upon hypothetical questOiS i 54%a1. 570 N.w.2d 654 (1998), 963425, Butkate v. Fauchee2?

(2) NuMBER OF JURORS. A sufficient number of jurors shall be Wis. 2d 700, 596 N.W.2d 770 (1999), 97-2702, for a review of this case to apply new

; ; ; rainology regarding juror bias.
summoned in the action so that the number appllcable undéﬁ%ror bias may be actual, implied, or inferred. Inferred bias is a factual finding

756.06 remains after the exercise of all peremptory challengesetfairing evaluation of the facts and circumstances including those surrounding the
which the parties are entitled under sub. (3). The court may oriar’s incomplete or incorrect response to questions during voir dire. Truthful

P ; B onses do not prevent finding inferred bias. State v. Delgado, 223 Wis. 2d 270,
that additional jurors be selected. In that case, if the nuUMbeLB\ W54 1 (1959) 96-2104° But sotmte v. Fauche227 Wis. 2d 700, 596

jurors remains more than required at the time of the final submisw.2d 770 (1999), 97-2702, for a review of this case to apply new terminology

sion of the cause, the court shall determine by lot which jurdggarding juror bias. N .
he terms “statutory bias,” “subjective bias,” and “objective bias” are adopted as

shall no_t_lnltlal_ly Paft'C'P_ate n del!be_ra“ons' The co_urt may ho'lqe proper terms for referring to types of jury bias, replacing the terms “implied bias,”
the additional jurors until the verdict is rendered or discharge thesubjective bias,” and “objective bias.”” State v. Faucher, 227 Wis. 2d 700, 596
at any time. N.W.2d 770 (1999), 97-2702.
. Statutorybias refers to those situations described in sub. (1); a person falling within
(3 PEREMPTORYCHALLENG[ES- Each party Sh?-" be entitled toone of the sub. (1) descriptions may not serve regardiess of the ability to be impartial.
3 peremptory challenges which shall be exercised alternately, $tae v. Faucher, 227 Wis. 2d 700, 596 N.W.2d 770 (1999), 97-2702.
plaintiff beginning; and when any party declines to challenge inSubjective bias is revealed through the words and demeanor of the prospective

led ovoir dire; it refers to the juror’s state of mind. State v. Fauch
turn, the challenge shall be made by the clerk by lot. The parﬂg%\,%?;%e?;g 506 NW.2d 770 (1999) 9722702 State v. Faucher,

to the action shall be deemed 2, all plaintiffs being one party an@pjective bias focuses on whether a reasonable person in the individual prospec-

all defendants being the other party, except that in a case wheveemror'S_positgqn cguldbbe impartial; th;: circhuit cggg i\?vpartzigu;arly well pﬁw%?%
or more defendants have adverse interests, the court, if satisﬁg‘@frg”ﬂ%%fcm’e ias. State v. Faucher, is. 2d 700, 596 N.w.2d 770

that the due protection of their interests so requires, in its discremyss Louis, GescclState v. Messelt85 Wis. 2d 254Ferron, DelgadoandState

tion, may allow peremptory challenges to the defendant or defgrRroomfield 223 Wis. 2d 465, are cases through which jury bias jurisprudence has
d; where each would fall given the new bias terminology adopted in this case

dants on each side of the adverse interests, not to exceed 3. R oG *Siate v Paucher 257 Wie. 5d 700, 556 N2 770 (1609), 975705,
side shall be entitled to one peremptory challenge in addition t@here is no automatic disqualification of potential jurors who have been convicted

those otherwise allowed by law if additional jurors are to %éfgg‘;;- State v. Mendoza, 227 Wis. 2d 838, 596 N.W.2d 736 (Ct. App. 1998),

selected under sub. (2) A prospective juror who is the brother-in—law of a state witness is a relative by

(4) Jury viEw. On motion of any party, the jury may be takemarriage to the 3rd degree un@eschand must be struck for cause as the relation-
p constitutes statutory biaBailure to do so is grounds for reversal and a new trial.

to view any property, matter or thing relating to the CO“tVOV?@%te v. Czarnecki, 231 Wis. 2d 1, 604 N.W.2d 891 (Ct. App. 1999), 98—2406.

between the parties when it appears to the court that the view Is deciding subjective bias, the particular words of the juror are not the focus. A
i isi i pective juror need not respond in voir dire with unequivocal declarations of

necessarydtj? a -JUSt _(:_(;,]‘CISIOI’]. The fr1nC|)|Vl?tg parté/ sbhall paéll-?gﬁﬁsartiality. State v. Oswald, 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238,

expenses ane view. lhe expenses shall afterwaras be taxed lis# 1219 "But see also Oswald v. Bertrand, 374 F.3d 475 (2003).

other legal costs if the party who incurred them prevails in theobjective bias requires a direct, critical, personal connection between the individ-

action. ual juror and crucial evidence or a dispositive issue in the case, or the juror’s intracta-

] I e negative attitude to the justice system in general. A reasonable person can be
History: Sup. Ct. Order, 67 Wis. 2d 585, 698 (1975); 1975 c. 218; 1977 c. 3%§arti%l despite a relationslhip to a%olice off%:er or past experience gs an officer.
1977 c. 447 s. 210; 1983 a. 226; Sup. Ct. Order No. 96-08, 207 Wis. 2d xv (19 te v. Oswald, 2000 WI App 3, 232 Wis. 2d 103, 606 N.W.2d 238, 97-1219. But
1999 a. 162. . ) . ?ee also Oswald v. Bertrand, 249 F. Supp 2d 1078 (2003).
. Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of peremptory challenges may not be exercised, and therefore not changed, after the
alternate”jurors with a provision allowing the court to order the impaneling of addjarties have accepted the jury, even if the jury has not yet been sworn. State v. Nan-
tional jurors. The panel is then reduced to the proper size by lot immediately ptgle 2000 Wi App 110, 235 Wis. 2d 91, 612 N.W.2d 356, 99-2159.
to final submission of the cause. These changes are intended to promote an attent¥@arty who during voir dire neither requests further questioning nor objects to the
attitude and a collegial relationship among the members of the jury. seating of guror may not later allege error in the trial court's failure tosaet sponte
The first sentence of prior sub. (3) is moved to sub. (2) for more logical placemgntegard to a juror who may not be impartial. State v. Williams, 2000 WI App 123,
in the statutes. The reference to “alternate” jurors in the final sentence is changexBWis. 2d 591, 614 N.w.2d 11, 99-0812.
“additional” jurors to reflect the modification of sub. (2). [Bill 320S] Thecourt's finding that a murder trial juror was not objectively biased was reason-
Judicial Council Note, 1996: This proposal changes “impaneled” to “selected” able. Although the juror had a business and social relationship with the victim, the
whenever atatute refers to choosing jurors or prospective jurors, for statutory unifguror did not have a personal connection to crucial evidence or a dispositive issue in
mity. Adding the last sentence [to (2)] is intended to allow courts to keep additiotia case, a negative attitude toward the justice system, or such a close relationship
jurors toreplace any juror who might not be able to complete deliberations. Delibeveith the victim that no reasonable person in her position could not be impartial. State
tions would begin anew with the additional juror in place [Re SCO No. 96-08 eff.Lindell, 2000 WI App 180, 238 Wis. 2d 422, 617 N.W.2d 500, 99-2704.
7-1-97]. A prospective juror who openly admits bias and is never questioned about his or
The mere expression of a predetermined opinion of guilt during voir dire does Rgf partiality is subjectively biased as a matter of law. State v. Carter, 2002 WI App
disqualifythe juror per se. Hammill v. State, 89 Wis. 2d 404, 278.236\M21 (1979). 95, 250 Wis. 2d 851, 641 N.W.2d 517, 01-2303. o o
Thedisproportionate representation of a group in one array is insufficient to estap”\" @dministrative assistant employed by the county district attorney’'s office was

lish systematic exclusion. State v. Pruitt, 95 Wis. 2d 69, 289 N.W.2d 343 (Ct. Aﬂ[?.t objectively biased because she worked for the same entity as the prosecuting
1980). attorney. The court declines to create a per se rule that excludes potential jurors for

Unless the defendant consents, it is reversible error for the trial court to substiglgggo\lﬁlrgisgg{h\?\}ig?%):jasrggen;g%)}ﬁ%v?%/éllegglsézq;ét%rheyS office. State v. Smith,

an alternate juror for a regular juror after jury deliberations have begun. State v. Lefk jemonstration of a juror's specific bias is not needed to remove a juror from
man, 10,8 Wis. %d 29,1' 321 N.w.2d 212 (;982)' deliberationsvhen there are 12 other jurors whose impartiality is not in question. The

The trial court's deliberate, though well-intended, removal of a class or group {gg| court properly exercised its discretion when it designated a juror as an alternate
cause without examination of individuals in the group was imprctate vChosa,  hased on its concern regarding her potential impartiality. The trial court has a duty
108 Wis. 2d 392, 321 N.W.2d 280 (1982). to ensure that the impaneled jury is impartial; that is free of bias or prejudice. While

The trial court, sitting as the trier of fact, committed an error of law in making aiige trial court in this case did not determine by lot which jurors would not participate
relying on an unrequested, unannounced, unaccompanied, and unrecorded vidw déliberations, this was appropriate, notwithstanding sub. (2), as the trial court has
an accident scene in assessing evidence produced at trial. American Family Muttlesdiscretion to remove a juror for cause during a trial proceeding. State v. Gonzalez,
Co. v. Shannon, 120 Wis. 2d 560, 356 N.W.2d 175 (1984). 2008 WI App 142, 314 Wis. 2d 129, 758 N.W.2d 153, 07-2160.

When a juror incompletely responds to material questions on voir dire, a new triaGuarantees of open public proceedings in criminal trials includes voir dire
is warranted if it is shown that it is more likely than not that the juror was biasegdamination of potential jurors. Press—Enterprise Co. v. Superior Court of Cal. 464
against the moving party. State v. Wyss, 124 Wis. 2d 681, 370 N.W.2d 745 (19&5§5. 501 (1984).
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h NolneW &ialgvas re%uged WhEen a iuaor’s fa“GlJre to disg'Of&dUrisngs\g%ir fér§4was (3) CLERK'SENTRIESAFTERVERDICT. Upon receiving a verdict,
armiess. Mc Donough Power Equipménc, v. Greenwood, 464 U.S. 548 (1984).yn e clerk shall make an entry on the minutes specifying the time
The use of peremptory challenges by a private litigant in a civil action to excluge . . s . .

potential jurors solely because of race violates the equal protection clause. Edrigf Verdict was received and the court's order setting time for

son v. Leesville Concrete Co., 500 U.S. 614, 114 L. Ed. 2d 660 (1991). motions after verdict under s. 805.16. The verdict and special
If the issue of jury bias surfaces during or before trial, it is the trial judge’s resporﬁ' ings shall be filed

bility to conduct an adequate investigation, given the unsatisfactory character o ; : . ) .

inquiry into jury bias after the trial is over and the defendant convicted. The questiorifistory: Sup. Ct. Order, 67 Wis. 2d 585, 702 (1975); 1975 c. 218.

is whether, given the indications of jury bias, the judge’s inquiry was adequate. Adelf the court can find as a matter of law that a party is causally negligent, contrary

quacy is a function of the probability of bias; the greater that probability, the mdgethe jury’s answer, and the jury attributes some degree of comparative negligence

searchinghe inquiry needed to make reasonably sure that an unbiased jury is img@rihat party, the court should change the causal negligence answer and permit the

eled. Oswald v. Bertrand, 374 F.3d 475 (2004). jury’s comparison to stand. Ollinger v. Grall, 80 Wis. 2d 213, 258 2\&93 (1977).
AnalyzingJuror Bias Exhibited During Voir Dire in Wisconsin: How to Lessen the If the answer to one material question shows that the jury answered perversely, the
Confusion. Raissi. 84 MLR 517 (2000). court should set aside the entire verdict unless it is satisfied that the other questions

State v. Louis:A Missed Opportunity to Clarify when Law Enforcement Officialswere not affected by the perversity. Fouse v. Persons, 80 Wis. 2d 390, 259 N.W.2d
May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757. 92 (1977).
Note: See also notes to Article I, section 7. When the verdict form did not contain a special fact question regarding the major
issue othe case, real issues had not been tried. Schulz v. St. Mary’s Hospital, 81 Wis.
; . EUa—ci : 2d 638, 260 N.w.2d 783.

805.09 ‘]unes. of fewer than 12; five-sixths verdict. If evidence conflicts and inconsistent theories on the cause of the event are
(1_) Jury. The jury shall consist of a number of persons detefdvanced, instructions on both theories should be given. Sentell v. Higby, 87 Wis.

mined under s. 756.06 (2) (b). 2d 44, 273 N.w.2d 780 (Ct. App. 1978).

. i : An inconsistent verdict, if not timely remedied by reconsideration by the jury, must

(2) VERDICT. A verdict _agreed to by five=sixths of t_he JUrOr§esuit in a new trial unless the party injured by the inconsistency waives the portion
shall be the verdict of the jury. If more than one question mustdi@s damage claim and the waiver does not result in a change of the prevailing party

answered to arrive at a verdict on the same Clalm, thefsmane as found by the jury. Westfall v. Kottke, 110 Wis. 2d 86, 328 N.W.2d 481 (1983).

; ; : Ambiguities in jury questions were “omitted issues” under sub. (2) and properly
sixths of the jurors must agree on all the questions. determined by the trial court. Badtke v. Badtke, 122 Wis. 2d 730, 364 N.W.2d 547
History: Sup. Ct. Order, 67 Wis. 2d 585, 700 (1975); 1977 c. 318; 1977 c. 447(@;_ App. 1985).
210; Sup. Ct. Order No. 96-08, 207 Wis. 2d xv (1997). A special verdict must cover material issues of ultimate fact. The form of a special
Five-sixths jury agreement is not required on all questions on the verdict, butvendict is discretionary with the trial court and an appellate court will not interfere as
all questions necessary to support a judgment on a particular claim. A verdict nioist) as all material issues of fact are covered by appropriate questions. Industrial
be reviewed on a claim—by-claim basis rather than as a whole. Gidsatgomery  Risk Insurers v. American Engineering Testing, Inc. 2009 WI App 62, _ Wis. 2d
Ward, Inc. 111 Wis. 2d 392, 331 N.W.2d 585 (1983). , 769 N.W.2d 82, 08-0484.
Thetrial court’s order to bifurcate the issues of liability and damages and to try ﬂ@pecial verdict formulation in Wisconsin. Decker and Decker, 60 MLR 201.

separate issues before separate juries contravened s. 805.05 (2) and cannot be regnge iabili ; i in Wi ;
ciled with the requirement of sub. (2) that the same five-sixths of the jury must agreeWBdUCt liability verdict formulation in Wisconsin. Slattery et al. 61 MLR 381.

on all guestions necessary to sustain a verdict. Waters v. Pertzborn, 2001 WI 62, 24 . : . .
Wis. 2%1 703, 627 N.W.2d)2197, 99-1702. §0§.13 Jury instructions; note taking; form of verdict.

(1) StaTEMENTSBY JUDGE. After the trial jury is sworn, all state-
805.10 Examination of witnesses; arguments. Unless ments or comments by the judge to the jury or in their presence

the judge otherwise orders, not more than one attorney for eaglating to the case shall be on the record.
side shall examine or cross—examine a witness and not more tha(p) PreLIMINARY INSTRUCTIONSAND NOTE TAKING. (@) After

2 attorneys on each side shall sum up to the jury. The plaimillf the trial jury is sworn, the court shall determine if the jurors may
be entitled to the opening and final rebuttal arguments. Plaintifife notes of the proceedings:
rebuttal shall be limited to matters raised by any adverse party in 1 - ¢ the court authorizes note-taking, the court shall instruct
argument. Waiver of argument by either party shall not preclugg, ;,rors that they may make written notes of the proceedings,
the adverslg pahrty from r:naklnbg any ar_glurgent Whl'(Ch thefadve ept the opening statements and closing arguments, if they so
party wou'd ot erW|Sﬁ ave been I_e“.t'tﬁ to m? e. Before fgsire and that the court will provide materials for that purpose if
argilsjt?r?ms:z bc?ggrgért 6? \(/:vci;ugd?s%y7g?|(t1s§75e)-n1?7i Coggrgument.they so request. The court shall stress the confidentiality of the
An atto.rney’s.coﬁcessiovn durind cIosingv argument tr’1at his c.Iient Was negligé}%tes to_the jurors. The jurors may refer to their notes durmg_ the
could not be construed as a binding admission. Kuzmic v. Kreutzit@@yis. 2d - proceedings and deliberation. The notes may not be the basis for
48, 301 N.W.2d 266 (Ct. App. 1980). or the object of any motion by any party. After the jury has ren-

This section authorizes judges to allow more than 2 attorneys on each side to §éifed its verdict, the court shall ensure that the notes are promptly
up to the jury, but a judge may not limit to fewer than 2 the number of attorneys ar !

ing on each side. In Interest of C.E.W. 124 Wis. 2d 47, 368 N.W.2d 47 (1985). 8%”90ted and destroyed.
2. If the court does not authorize note-taking, the court shall

805.11 Objections; exceptions. (1) Any party who has state the reasons for the determination on the record.
fair opportunity to objedoefore a ruling or order is made must do () The court may give additional preliminary instructions to
so in order to avoid waiving error. An objection is not necessaf¥sist the jury in understanding its duty and the evidence it will
after a ruling or order is made. hear. The preliminary instructions may include, without limita-

(2) A party raising an objection must specify the grounds afon, a description of the nature of the case, what constitutes evi-
which the party predicates the objection or claim of error. dence and what does not, guidance regarding the burden of proof

(3) Exceptions shall never be made. and the credibility of witnesses, and directions not to discuss the
(4) Evidentiary objections are governed by s. 901.03. case until deliberations begin. Any such preliminary jury instruc-
History: Sup. Ct. Order, 67 Wis. 2d 585, 701 (1975); 1975 c. 218. tions may be given againthe charge at the close of the evidence.

The additional preliminary instructions shall be disclosed to the

805.12 Special verdicts. (1) Use. Unless it orders other- parties before they are given and either party may object to any
wise, the court shall direct the jury to return a special verdict. Tlspecific instruction or propose instructions of its own to be given
verdict shall be prepared by the court in the form of written qugsror to trial.
tions relatingonly to material issues of ultimate fact and admitting (3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the
a direct answer. The jury shall answer in writing. In cases foundgfdenceand before arguments to the jury, the court shall conduct
upon negligence, the court need not submit separately any partigdonference with counsel outside the presence of the jury. At the
lar respect in which the party was allegedly negligent. The cogéinference, or at such earlier time as the court reasonably directs,
may also direct the jury to find upon particular questions of faglounsel mayile written motions that the court instruct the jury on

(2) OmiTTeED IsSUE. When some material issue of ultimate facthe law, and submit verdict questions, as set forth in the motions.
not brought to the attention of the trial court but essential to sustaime court shall inform counsel on the record of its proposed action
the judgment is omitted from the verdict, the issue shall be deenoadthe motions and of the instructions and verdict it proposes to
determined by the court in conformity with its judgment and treibmit. Counsel may object to the proposed instructions or ver-
failure torequest a finding by the jury on the issue shall be deendidt on the grounds of incompleteness or other error, stating the
a waiver of jury trial on that issue. grounds for objection with particularity on the record. Failure to
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object at the conference constitutes a waiver of any error in the(2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (@) The
proposed instructions or verdict. involuntarynonsuit is abolished. If a motion for involuntary non-
(4) InsTRUCTION. The court shall instruct the jury before oisuit is made, it shall be treated as a motion to dismiss.
after closing arguments of counsel. Failure to object to a material(b) When a party mistakenly designates a motion to dismiss as
variance or omission between the instructions given and thenotion for directed verdict, or vice versa; or mistakenly desig-
instructions proposed does not constitute a waiver of error. Tigtes a motion to change answer as a motion for judgment not-
court shall provide the jury with one complete set of writtewithstanding the verdict, or vice versa; or otherwise mistakenly
instructionsproviding the burden of proof and the substantive ladesignates a motion challenging the sufficiency of evidence as a
to be applied to the case to be decided. matter of law, the court shall treat the motion as if there had been

(5) ReINSTRUCTION. After the jury retires, the court may rein-a proper designation.
struct the jury as to all or any part of the instructions previously (3) MOTION AT CLOSEOF PLAINTIFF'S EVIDENCE. At the close of
given, or may give supplementary instructions as it deems apgptzintiff's evidence in trials to the jury, any defendant may move
priate. for dismissal on the ground of insufficiency of evidence. If the
History: Sup. Ct. Order, 67 Wis. 2d 585, 703 (1975); 1975 c. 218; 1979 c. 128urt determines that the defendant is entitled to dismissal, the

1981 c. 358; Sup. Ct. Order, 130 Wis. 2d xi (1987). ; f ; o

Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminaryc.ourt. shall state with partlculan@y on the. rec.ord orin its order of
instructions may include a description of the nature of the case, what constitutes @imissal the grounds upon which the dismissal was granted and
dence and what does not, guidance regarding the burden of proof and the credilsififgll render judgment against the plaintiff.
of witnesses, and directions not to discuss the case until deliberations begin. . .

Sub. (4) is amended to required that the court provide the jury one written copy of(4) MoTIoN AT (_:LOSEOFALL EVIDENCE. In trials to the Jury'_ at
its instructions regarding the burden of proof. [Re Ordef7eff-86] the close of all evidence, any party may challenge the sufficiency

Specific evidentiary facts may be incorporated into an instruction provided they the evidence as a matter of law by moving for directed verdict

do not lead the jury to believe that the court has prejudged the evidence. State v. i ; +
86 Wis. 2d 474, 273 N.W.2d 250 (1979). &dismissal or by moving the court to find as a matter of law upon

Under sub. (3), a failure to object waives errors of substance as well as of foftilY claim or defense or upon any element or ground thereof.
Gyldenvand v. Schroeder, 90 Wis. 2d 690, 280 N.W.2d 235 (1979). (5) MOTIONS AFTER VERDICT. (@) Motion for judgment. A
It was proper to instruct a jury that it need not consider a lesser offense if it fO‘@‘btion for judgment on the verdict is not required If no motion

the defendant guilty of a higher one. State v. McNeal, 95 Wis. 2d 63, 288 N.W.2d A T . . o .
(Ct. App. 19809). v 9 after verdict is filed within the time period specified in s. 805.16,

Although failure to object at the verdict conference to a substantive defect in joelgment shall be entered on the verdict at the expiration thereof.
verdict constituted waivefailure to object did not preclude the court’s consideratio i int ic fi ; i ;
of the defect under s. 751.06. Clark v. Leisure Vehicles, Inc. 96 Wis. 2d 607, g%}é’i motion after verdict is .tlmely filed, J':Jdgment on the verdict
N.W.2d 630 (1980). shall be entered upon denial of the motion.

When an objection at the verdict conference was not specific enough to preservgh) Motion for judgment notwithstanding verdic\ party

an appeal, the supreme court reversed the trial court under s. 751.06. Air Wiscol ; ;
inc. v, North Gentral Airines, Inc. 98 Wis. 2d 301, 206 N.W 2d 749 (1980).  adainstwhom a verdict has been rendered may move the court for

Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require s%HSigment notwithstanding the_ Verdi_Ct in the event th_at the verdict
mission to the jury of written instructions on the substantive law but do not requige proper but, for reasons evident in the record which bear upon
an automatic reversal when the trial court fails to do so. Instructions on the bur i i ; i N
of proof and presumption of innocence are procedural, not substantive lslattén fRéitters not included in the verdict, the movant should have judg
of E. B. 111 Wis. 2d 175, 330 N.W.2d 584 (1983). ment.

When an alleged error went to the integrity of the fact—finding process, the trial (c) Motion to change answeiny party may move the court

court exercised its discretion to review the circumstantial evidence instruction irfe- H . . -
spective of the defendant's waiver of objection. State v. Shah, 134 Wis. 2d 246, @ﬁhange an answer in the verdict on the ground of insufficiency

N.W.2d 492 (1986). of the evidence to sustain the answer.
It is not error for the trial court to fail to instruct sua sponte on a lesser-included (d) Motion for directed verdict. A party who has made a

offense. The trial court should not interfere with the parties’ trial strategy. State v. \: . . L .
Myers, 158 Wis. 2d 356, 461 N.W.2d 777 (1990). P gy motionfor directed verdict or dismissal on which the court has not

Instructional rulings are to be made at the close of the evidence. A party is isted pending return of the verdict may renew the motion after

entitled to a mid-trial advisory ruling on whether an instruction will be given. Sugferdict. In the event the motion is granted the court may enter
li if gi i indi t ject t |. State v. hn, 1! i . . . . !
Zégfg'égg'\ﬁ'\}(,fdnf?g{? ﬂg%.afgggi subject to appeal. State v. Sohn. 193 Vigyoment in accordance with the motion.

ffIft?]n attorn%y disfagrees thrtlh a?tinstructiontthg_t atjl.tldgt]ﬁ d_ecitdest_to givetguring an(e) Preliminary motions. It is not necessary to move for a

off-the-record conference, the attorney must object to the instruction on the re ; iomi ; e

to preserve the issue for appeal. Steinberg v. Jensen, 204 Wis. 2d 115, 553 N?L{%?Legr\(;(z:‘dtlgtrg{)\c/jlesSmd?)ssaelqu),lne%rtlt;/) f?)l:t:in;tjsdsé?:e?]fttrt:ghil?tiittgntge

820 (Ct. App. 1996), 92-2475. -

_ Appellate courts have no power to reach waived issues concerning unobjecteghtp the verdict or to change answer.

gjsryér;sst(r)uctlons. State v. Ward, 228 Wis. 2d 301, 596 N.W.2d 887 (Ct. App. 1999), (f) Telephone hearingsl\/lotions under this subsection may be

A party. is not held to waiver under sub. (3) when a potentially inconsistent verdidteard as prescribed in s. 807.13.

is produced by the substance of the jury’s verdict, as opposed to the wording of the,

verdict. LaCombe v. Aurora Medical Group, 2004 Wi App 119, 274 Wis. 2d 771, 683 (6) GROUNDS TO BE STATED WITH PARTICULARITY. In any

N.XV.Zd t532, (_)3—20533.I o  raised i mor . dict alth hmotion challenging the sufficiency of evidence, the grounds of the
party waives all claims of error not raised in motions after verdict althoug ; ; ; : R

timely objection was made at trial. This rule applies to an asserted jury instructm'ptlon shall be stated Wlth partlcularlty. Mere conclusory .Sl.[ate

error objected to under sub. (3). Suchomel v. University of Wisconsin Hospitalf@entsand statements lacking express reference to the specific ele-

Clinics, 2005 WI App 234, 288 Wis. 2d 188, 708 N.W.2d 13, 04-0363. ment ofclaim or defense as to which the evidence is claimed to be

A trial court’s decision to read jury instructions on damages prior to certain tesfj- ¢ f - .
mony was a proper exercise of discretion and the court properly denied the déﬁ%t'ment shall be deemed insufficient to entitle the movant to the

dant's motion for mistrial. Because the instructions were not disclosed to the pa@éeler sought. If the court grants a motion challenging the suffi-

_bEftOVet_they were fetfd(zt;{g?efﬁugz tlhe retaﬁingbdid dngt_ quat[ify as a tl?{e'if“in@iléncy ofthe evidence, the court shall state on the record or in writ-
instruction under sub. . The trial court has broad discretion over the con ) . X . ; A
of litigation and saw a need to orient the jury to the subject matter of the testim ﬁ with particularity the evidentiary defect underlying the order.

when the evidence was jumping from expert testimony to fact testimony to damage(7) ErFFECT OF ORDER OF DISMISSAL. Unless the court in its

{,’3,2‘";3%”;’“5’7“ ?\,m(_jzﬁo%’%'%gﬂz%?gmy v- Beauchaine, 2006 WI App 248, 290, o for dismissal otherwise specifies for good cause recited in
the order, any dismissal under this section operates as an adjudica-

805.14 Motions challenging sufficiency of evidence; tion upon the merits.

motions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE. (8) Nonwalver. A party who moves for dismissal or for a

No motion challenging the sufficiency of the evidence as a matthrected verdict at the close of the evidence offered by an oppo-
of law to support a verdict, or an answer in a verdict, shall bentmay offer evidence in the event that the motion is not granted
granted unless the court is satisfied that, considering all credibi¢ghout having reserved the right to do so and to the same extent
evidence and reasonable inferences therefrom in the light masif the motion had not been made. A motion for a directed verdict
favorable to the party against whom the motion is made, therevisich is not granted is not a waiver of trial by jury even though
no credible evidence to sustain a finding in favor of such partall parties to the action have moved for directed verdict.
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(9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSSCLAIM  renewed motion for directed verdict. If the appellate court
OR3RD-PARTYCLAIM. This section applies to counterclaims, croseverses the judgment, nothing in this section precludes it from
claims, and 3rd—party claims. determining that the appellee is entitled to a new trial, or from

_History: Sup. Ct. Order, 67 Wis. 2d 585, 704 (1975); Sup. Ct. Order, 67 Wis. @lirecting the trial court to determine whether a new trial shall be
Vii (1975); 1975 c. 218; Sup. Ct. Order, 73 Wis. 2d xxxi (1986); Sup. Ct. Order, 1 anted
Wis. 2d xiii (1984); Sup. Ct. Order, 141 Wis. 2d xiii (1987); 2005 a. 253; 2007 a. 9. : .
Judicial Council Committee’s Note, 1976Sub. (3) applies only to trials to the  (6) EXCESSIVEORINADEQUATE VERDICTS. If a trial court deter-

Jury. codifying Housenold Utilties, inc. ng(fg;'v_s co. 1 Wi5b2?1d) 17 (1976). Themines that a verdict is excessive or inadequate, not due to perver-
standard for granting a motion under sub. (3) is found in sub. (1). Motions made L | :
a defendant for dismissal after a plaintiff has completed presenting his evidenc® %’ or prejudice or as a result of error during trial (other than an

trials to the court is governed by s. 805.17 (1). [Re Order effective Jan. 1, 1977rror as to damages), the court shall determine the amount which
Jutdf'c'a' COl;F‘C"t!\‘?tex 1.93415Ubt- ®) (?) is dame”d'3d dbyte"g'”%t'?jg th%fegu'fea a matter of law is reasonable, and shall order a new trial on the

1 1ogq) - oren pelore Judgmentis enered on a verdie [Re Order effective }¥ 16 of damages, unless within 10 days the party to whom the
Judicial Council Note, 1988:Sub. (5) (f) [created] allows motions after verdictoption is ofered elects to accept judgment in the changed amount.

to be heard by telephone conference. [Re Order effective Jan. 1, 1988] If the option is not accepted, the time period for petitioning the

An inconsistent verdict, if not timely remedied by reconsideration by the jury, m :
result in a new trial unless the party injured by the inconsistency waives that por%%eﬁurt of appeals for leave to appeal the order for a new trial under

of its damage claim and the waiver does not result in a change of the prevailing pafly 808.03 (2) and 809.50 commences on the last day of the option
as found by the jury. Westfall v. Kottke, 110 Wis. 2d 86, 328 N.W.2d 481 (1983period.

If there is any credible evidence that, under any reasonable view, fairly admit: oﬁistory' Sup. Ct. Order, 67 Wis. 2d 585, 708 (1975); 1975 c. 218; 1979 c. 110;
an inference that supports the jury’s finding, the finding may not be overturned. aﬁg 3a 219 Su'p. Ct. Order. 141 Wis. 2d xiii (1987); 2001 a. 16. ’ ’
Star vBankruptcy Estate of Lake Geneva Sugar Shack, 215 Wis. 2d 104, 572 N.W.2q), i ial Council Note, 1983:Sub. (6) is amended to codify the holding of Wick

881 (Ct. App. 1997), 96-2156. BT . v, Mueller, 105 Wis. 2d 191, 313 N.W.2d 749 (1982) that orders for new trials under
A party waives all claims of error not raised in motions after verdict althoug'%@%subse’ction are not appealable as of right and that the time period for seeking leave

timely objection was made at trial. This rule applies to an asserted jury instruc :
error objected to under s. 805.13 (3). Suchomel v. University of Wisconsin Hosp, igﬁepagr‘fggigﬁagﬁ?ﬁ%g&g‘g c?t?r?ssgr ;é?ts[éill'ls 1c501n1pstjted from the last day of the

& Clinics, 2005 WI App 234, 288 Wis. 2d 188, 708 N.W.2d 13, 04-0363. Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trial

. to be heard by telephone conference. [Re Order effective Jan. 1, 1988]
805.15 New trials. (1) MoTION. A party may move to Set A statement that the verdict is contrary to the weight of evidence will not support
aside a verdict and for a new trial because of errors in the tr|alpmprder granting a new trial in the interest of justice. DeGroff v. Schmude, 71 Wis.
becausehe verdict is contrary to law or to the WEight of eVidenCé('jTSPFA{Yaznggx’:.e\:\t/.ﬁgtgds?n(ell?;gzﬁal order was not called as a witness at trial and the
or becal,lse of exces_swe or 'na;dequate damag_es,_or beca_”%?p 's reportvas admitted did not constitute grounds for granting a new trial. Karl
newly—discovered evidence, or in the interest of justice. MotiomEmployers Insurance of Wausau, 78 Wis. 2d 284, 254 N.W.2d 255 (1977).

under this subsection may be heard as prescribed in s. 807.118the answer to one material question shows that the jury made its answer per-
ely, the trial court should set aside the entire verdict unless the court is satisfied

Orq9f$ grantmg a new trial on _gfqunds other than in the 'nterégfother questions were not affected by the perversity. Fouse v. Persons, 80 Wis.
of justice, need not include a finding that granting a new trial 28 390, 259 N.w.2d 92 (1977).
also in the interest of justice. If there is a reasonable basis for the trial court’s determination under sub. (6) as to
. . . roper verdict amount, the decision will be sustained. Koele v. Radue, 81 Wis. 2d
(2) OrDpER. Every order granting a new trial shall specify thégs, 260 N.W.2d 766 (1978).

grounds therefor. No order granting a new trial shall be valid owhen a jury award of damages was so inadequate that it indicated prejudice, the
1 iddigourt did not abuse its discretion by ordering a new trial on all issues. Larry v.

eff(;actlve unﬁssﬂt]he rtehasons tzat p_rorg;]pted dthe court to _[[‘rsak(a Rl Uroa e o 5 Wi b4 728, 277 N.W.2d 821 (1979).

O_I’ erare setiorth on the record, or In the order or In a Wrttén A€ClIx, orqer for a new trial under sub. (6) is not a final order and is not appealable as

sion. Insuch order, the court may grant, deny or defer the awasglright under s. 808.03 (1). Earl v. Marcus, 92 Wis. 2d 13, 284 N.W.2d 690 (Ct. App.

ing of costs. 1979). ) . )
ub. (6) establishes that one who wishes to take an appeal from the interlocutory

(3) Except as provided in ss. 974.07 (10) (b) and 980.101 oo by the court. Wick v. Muelld)5 Wis. 2d 191, 313 N.\8d 799 (1982).
(b), a new trial shall be ordered on the grounds of newly—diSCOVA shockingly low award of damages justified a new trial on that issue. Westfall

ered evidence if the court finds that: v. Kottke, 110 Wis. 2d 86, 328 N.W.2d 481 (1983).
. . s . A court may order a retrial under sub. (6) on punitive damages alone. Badger Bear-
(@) The evidence has come to the moving party’s notice afgfy. brives & Bearings, 111 Wis. 2d 659, 331 N.W.2d 847 (Ct. App. 1983).

trial; and The trial court may not grant a new trial based solely upon unobjected to instruc-

- ) f : ; fignal errors, but may use that error to grant a new trial in the interest of justice. State
(b) The moving party’s failure to discover the evidence earllé_‘?Harp’ 150 Wis. 2 861, 443 N.W.2d 38 (Ct. App. 1989).

did not arise from lack of diligence in seeking to discover it; anda new trial in the interest of justice under sub. (1), when the controversy was not

i i i ve: fully tried, is not limited to cases of evidentiary error and does not require a showing
(C) The evidence is material and not CumU|atlve' and of a probable different result in the 2nd trial. State v. Harp, 161 Wis. 2d 773, 469

(d) The new evidence would probably change the result. N.w.2d 210 (Ct. App. 1991).
(4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court The standard for granting a new trial in the interest of justice when the verdict is

. . . . - contrary tathe great weight of the evidence is less stringent than for granting a motion
grants a motion for judgment notwithstanding the verdict, orcfalienging the sufficiency of the evidence under s. 805.14. Sievert v. American

motion to change answer and render judgmeataordance with Family Mutual Insurance Co. 180 Wis. 2d 426, 509 N.W.2d 75 (Ct. App. 1993).

the answer so changed, or a renewed motion for directed Verdidécodefendant’s testimony that the defendant was aware of at trial, but unable to

the court shal aiso ule on the motion for new il f any, by detds <7t ause e codefendant fuse o ety on i amenmett o, ves

mining whether it should be granted if the judgment is thereafter. App. 1994).

vacated or reversed, and shall specify the grounds for granting or . ) ) .

denying the motion for new trial. If the motion for a new trial i§0>:16 Time for motions after verdict. (1) Motions after

thus conditionally granted and the judgment has been reversey®dlict shall be filed and served within 20 days after the verdict

appeal, the new trial shall proceed unless the appellate court sdfndered, unless the court, within 20 days after the verdict is ren-

haveotherwise ordered. In case the motion for a new trial has b&ed.sets a longer time by an order specifying the dates for filing

conditionally denied, the appellee may assert error in that denf8@tions, briefs or other documents.

and if the judgment is reversed on appeal, subsequent proceedindg€) The time for hearing arguments on motions after verdict

shall be in accordance with the order of the appellate court. shall be not less than 10 nor more than 60 days after the verdict is
(5) AppEAL. If the court denies a motion for judgment notwithteéndered, unless enlarged pursuant to motion under s. 801.15 (2)

standing the verdict, or a motion to change answer and rend€r o o

judgment inaccordance with the answer so changed, or a renewed3) If within 90 days after the verdict is rendered the court does

motion for directed verdict, the party who prevailed on thawot decide a motion after verdict on the record or the judge, or the

motion may, as appellee, assert for the first time, grounds whiggrk atthe judge’s written direction, does not sign an order decid-

entitlethe party to a new trial in the event the appellate court cdng the motion, the motion is considered denied and judgment

cludesthat the trial court erred in denying the motion for judgmeshall be entered on the verdict.

notwithstanding the verdict or motion to change answer and ren-(4) Notwithstandingsub. (1), a motion for a new trial based on

der judgment in accordance with the answer so changed, aresvly discovered evidence may be made at any time within one
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yearafter verdict. Unless an order granting or denying the motiomay be adopted in whole or part as the findings of the court. If an
is entered within 90 days after the motion is made, it shall bpinion or memorandum of decision is filed, it will be sufficient
deemed denied. if the findings of ultimate fact and conclusions of law appear
(5) The time limits in this section for filing motions do nottherein. If the court directs a party to submit proposed findings
apply to a motion for a new trial based on newly discovered e@rd conclusions, the party shall serve the proposed findings and
dence that is brought under s. 974.06. conclusions on all other parties not later than the time of submis-

History: Sup. Ct. Order, 67 Wis. 2d 585, 711 (1975); Sup. Ct. Order, 118 Wis. 8fon to the court. The findings and conclusions or memorandum

ﬁigglss%osluf" 1. Order, 136 Wis. 2d xxv (1987); Sup. Ct. Order 160 Wis. 2d x5t decision shall be made as soon as practicable and in no event
: a. 16.

Judicial Council Note, 1984:The requirement that the judge set dates for filingnorethan 60 days after the cause has been submitted in final form.

and hearing motions after verdict is repealed in favor of a time limit for such motions. i i

The prior rule encouraged frivolous motions and caused unnecessary hearings. Rt(.'.3) RECONSIDERATIONMOTIONS. Upon its own motion or th.e

Order effective July 1, 1984] otion of a party made not later than 20 days after entry of judg-
Judicial Council Note, 1986:Sub. (1) specifies that the trial court may allow morement, the court may amend its findings or conclusions or make

than 20 days for motions after verdict to be filed, if a schedule for the filing of motioj

and supporting materials is ordered within that ime. aﬁdltlo_nal findings or conclusions and may amend the judgment
Sub. (2) clarifies that the time for hearing motions after verdict may be enlarg@@cordingly. The motion may be made with a motion for a new

;Jhponmot,ion anc: ?ﬁdt ﬁauset,shovgn.dHQ\aveger,, t?:)y SLSCQ enlar%enlﬁnt doéésogqt arial. If the court amends the judgment, the time for initiating an
e requiremen al e motion be decided witnin ays airter the verdict Is rgn- H
dered. See sub. (3) and s. 801.15 (2) (c), Stats. appeal commences upon entry of the amended judgment. If the

Sub. (4) isevised to require that a motion for new trial based on newly discover6@urtdenies a motion filed under this subsection, the time for initi-

evidence be decided within 90 days after it is made. The prior statute required mhg an appeal from the judgment commences when the court
motions to be decided within 30 days after hearing, but did not require the hearipg.; ; :
o be held within any specified time. [Re Order &#1-87] d€nies the motion on the record or when an order denying the

Judicial Council Note, 1991:Sub. (3) is rewritten to clarify that if a motion after motion is entered, whichever occurs first. If within 90 days after
verdict is granted within 90 days, it will not be deemed denied merely because sgpﬁry of judgment the court does not decide a motion filed under

order is not entered within 90 days after verdict. [Re Ordeveff-91] . . X
Motionsfor directed verdicts and motions to dismiss made at the close of the plalin—ls subsection on the record or the JUdge’ or the clerk at the

tiff's case are motions challenging the sufficiency of the evidence under this sectjpidge’s written direction, does not sign an order denying the
JanserCo. v.Milwaukee Area District Board, 105 Wis. 2d 1, 312 N2w/813 (1981).  motion,the motion is considered denied and the time for initiating

Time periods under this section may not be enlarged by showing excusable neglect. ;
under s801.15 (2) (a). Brookhouse v. State Farm Mutual Insurance Co. 130 Wis.%ﬁ: appeal from the judgment commences 90 days after entry of

166, 387 N.W.2d 82 (Ct. App. 1986). judgment.

Failure to present timely postverdict motions does not deprive the court of appeal i i i i
jurisdiction toreview a judgment. Hartford Insurance Co. v. Wales, 138 Wis. 2d 508 5(4) APPEAL. In actions tried by the court without a jury, the

406 N.W.2d 426 (1987). question othe sufficiency of the evidence to support the findings
Oncethe trial court loses authority to set aside a verdict under this section by failiitay be raised on appeal whether or not the party raising the ques-

to act within 90 days, it cannot achieve the same result by vacating the judgment i i i indi
s. 806.07 (1) (h). Manly v. State Farm Fire and Casualty Co. 139 Wis. 2d 249,u£]g§ﬁ has ObjeCted in the trial court to such flndmgs or moved for

N.W.2d 306 (Ct. App. 1987). new trial.

The trial court is not competent to consider sub. (1) motions if the movant fails taHistory: Sup. Ct. Order, 67 Wis. 2d 585, 712 (1975); Sup. Ct. Order, 73 Wis. 2d
timely file the motions and fails to obtain an extension before expiration of the 20—dagi (1976); Sup. Ct. Order, 107 Wis. 2d xi (1982); Sup Ct. Order, 130 Wis. 2d xi
period. Ahrens-Cadillac Olds v. Belongia, 151 Wis. 2d 763, 445 N.W.2d 744 (C1986); Sup. Ct. Order, 160 Wis. 2d xiii (1991); 1993 a. 486.

App. 1989). Judicial Council Committee’s Note, 1976Sub. (1) is based on the language in

Trial court actions under s. 805.16 permitted pending appeal under s. 808.07Faderal Rule 41b, and governs how a court as the trier of the facts handles a motion
subject to sub. (1) time limits. Schmidt v. Smith, 162 Wis. 2d 363, 469 N.W.2d 8b% a defendant for dismissal after the plaintiff has completed the presentation of his
(Ct. App. 1991). evidence.This adoption of the Federal Rule was the approach taken byighensin

A sexually violent person committed under ch. 980 preserves the right to appgalpreme Court in the case of Household Utilities, Inc. v. Andrews Co., 71 Wis. 2nd
as a matter of right, by filing postverdict motions within 20 days of the commitmen¥ (1976). [Re Order effective Jan. 1, 1977]
order. State v. Treadway, 2002 WI App 195, 257 Wis. 2d. 467, 651 N.W.2d 334ydicial Council Note, 1982:Sub. (2) has been amended to allow the filing of the
00'2_957- ) . . . . _findingsand conclusions concurrent with the rendering of the judgment. The changes

This section applies to trial-related motions. An award of attorney fees is not trigjre intended to eliminate doubts as to the propriety of combining the findings, conclu-
related. Gorton v. American Cyanamid Co. 194 Wis. 2d 203, 532M.M6 (1995).  sjons and judgment in a single document, simplifying paperwork, minimizing storage

space requirements and reducing the likelihood of errors. [Re Order effective July

805.17 Trial to the court. (1) MOTION AT CLOSEOF PLAIN- 1, 1982]

, St . : Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state the
TIFF'S EVIDENCE. After the plalntlff, in an action tried by the Courtﬁndings of fact and conclusions of law on the record in open court, in lieu of filing

without a jury, has Comp|et9d th(‘_l Prese_ntation O_f his or her eem.” The amendment conforms to the practice authorized under Rule 52 (a),
dence, the defendant, without waiving his or her right to offer e¥R.C.P. [Re Order eff-1-86]
dence in the event the motion is not granted may move for ar%isludicial Council Note, 1991 This section permits motions for reconsideration to

. ] ade within 20 days after entry of judgment in actions tried to the court. Such
missal on the ground that upon the facts and the law the pIa| ionsare deemed denied if not decided within 90 days after entry of judgment. [Re

has shown no right to relief. The court as trier of the facts may ttwfer eff.7-1-91]
determine them and render judgment against the plaintiff on thagection 805.17 (3) does not limit the trial court's discretion to grant relief from an
ground or may decline to render any judgment until the C|Oseq5ier or judgment under s. 806.07 (1) (h) when reasons justifying relief are apparent

. . he court. Matter of Estate of Smith, 82 Wis. 2d 667, 264 N.W.2d 239 (1978).
all the evidence. If the court renders judgment on the me R ailure to bring a motion under sub. (3) to correct a manifest error constitutes a

against the plaintiff, the court shall make findings as provided iRiver of the right to have an issue considered on appeal. Schinner v. Schinner, 143
sub.(2). Unless the court in its order for dismissal otherwise spé@s. 2d 81, 420 N.W.2d 381 (Ct. App. 1988).
ifies, a dismissal under this section operates as an adjudicatidhg motion is filed under sub. (3), the 45-day time for appeal under s. 808.04 (1)
upon the merits. applies beginning upon disposal of the motion. Salzman v. DNR, 168 Wis. 2d 523,
. . . ) 484 N.w.2d 337 (Ct. App. 1992).
(2) ErrecT. In all actions tried upon the facts without a jury or In a trial to the court, the court may not base its decision on affidavits submitted

with an advisory jury, the court shall find the ultimate facts aritsupport of a summary judgment. Proof offered in support of summary judgment
ﬁ'r determining if an issue of fact exists. When an issue of fact does, summary judg-

St.ate S.epe.lrat.ely. its conclusions (.)f law Fhereon' The court S t proof gives way to trial proof. Berna—Mork v. Jones, 173 Wis. 2d 733, 496
either file its findings and conclusions prior to or concurrent witiw.2d 637 (Ct. App. 1992).

rendering judgment, state them orally on the record following thesub. (3) modifies the deadline for filing appeals only on reconsideration motions
close of evidence or set them forth in an opinion or memorandafartrials to the court. Continental Casualty Co. v. Milwaukee Metropolitan Sewer-
of decision filed by the court. In granting or refusing interlOCUtO@gge[();s;ns(i:cti:;?igv:;;uzriesszzqtiit::ﬂfg ﬁsszégetzln?)?g/i]c;tgjgsl).considered If a party
Injunctions t_he court shall _S|m'|ar|y _set forth the f'nd'ng_s of fa_ s not appeared and made arguments, the court has not considered the party’s argu-
and COﬂC|USIOUS O_f law which constitute the grounds of its actiofbnts in the first instance and reconsideration is improper. Matter of Estate of O'N-
Requests for findings are not necessary for purposes of revieilly186 Wis. 2d 229, 519 N.W.2d 750 (Ct. App. 1994).
Findings of facshall not be set aside unless clearly erroneous, and!though aformal order was subsequently signed, the trial court's letter to the par-

f f - ' fesinforming them that a motion for reconsideration was denied was a denial “on the
,due regard Sh{i”, be given tO. the opportunlty Of,the trial court ord” under sub. (3), and the time for filing an appeal commenced on the date of
judge the credibility of the witnesses. The findings of a refere® letter. Orth v. Ameritrade, Inc. 187 Wis. 2d 162, 522 N.W.2d 30 (Ct. App. 1994).
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A court's final written findings of fact and conclusions of law take precedence ovgr defect in the pleadings or proceedings which shall not affect the
an earlier written memorandum or an oral finding not repeated in the final or

When there is a conflict between an ambiguous oral pronouncement and the w?ﬁgrbStant'al I’IghtS of the adverse party.
l;]ugc?(fgggt\; itGifal;fozplezf Wig)ozkdtzégesv\ggtﬁn Vivugng?t(ga/iggtéllgg%e gggg’l%gtem- (2) No judgment shall be reversed or set aside or new trial
There ié no céndition p‘receden{ under'su'b. (3) for re‘consi.deratio'n on the cbﬂf_@nt_ed 'n any aCt'O_n or procee_dlng on the gr_ound of 33"?0“0“ or
own motion except that the court must act within 20 days of its original decisiamisdirection of the jury, or the improper admission of evidence,
Therefore there is no requirement that the reason for reconsideration must have i i
a subject of the original hearing. Village of Thiensville v. Olsen, 223 Wis. 2d 25%?%]‘ error as to any matter. of pleading .Or procedure, unless in the
588 N.W.2d 394 (Ct. App. 1998), 98-2055. Opinion qf the court to WhIC.h the apphcatl_on is made, after an
Sub.(3) does not apply to reconsiderations of summary or default judgments. Teamination of the entire action or proceeding, it shall appear that
V. ity Heallh Plans Insurance Corporatigb03 Wi App 115, 265 Wis. 2d 703, 666 the error complained of has affected the substantial rights of the
A tenant in an eviction may move for reconsideration of the eviction judgmepeirty seeking to reverse or set aside the judgment, or to secure a
under sub. (3), but must take an appeal from the judgment within the time for appeaiy trial.
in s. 799.445. The time for filing an appeal under sub. (3) does not apply. Highland,. . . _
Maror Associates v. Bast, 2003 WI 152, 268 Wis. 2d 1, 672 N.W.2d 709, 02-27galliStery: Sup, CL Qrder, 67 Wis. 2d 585, 714 (1975); Sup. Ct. Order No. 96-08,
To prevail on a motion for reconsideration, the movant must present either ne IS th( ot ).t the substantial fiahts” of & barty. th ‘b bl
discovereckvidence or establish a manifest error of law or fact. A party may not usd O & error to “aitect the substantial rights” ot a party, there must be a reasonabe
a motion for reconsideration to introduce new evidence that could have b@&sibilitythat the error contributed to the outcome of the action. A reasonable possi-
introduced at the original summary judgment phase. Koepsell's Olde Popcorn ty of a different outcome is a possibility sufficient to undermine confidence in the
ons, Inc. v. Koepsell's Festival Popcorn Wagons Ltd. 2004 WI App 129, 275 come. lIthe error at issue is not fiafent to undermine the reviewing court’s con-
2d 397, 685 N.W.2d 397. 03-0773 . ' idence in the outcome of the proceeding, the error is harmless. Evelyn G/Rlav. T
' ' S. 2001 WI 110, 246 Wis. 2d 1, 629 N.W.2d 768, 00-1739.
R icai . Error is harmless if it is clear beyond a reasonable doubt that a rational jury would
805.18 Mistakes _and omissions; harmless_ error. have found the defendant guilty absent the error. State v. Harvey, 2002 WI 93, 254
(1) The court shall, in every stage of an action, disregard any e, 2d 442, 647 N.W.2d 189, 00-0541.
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