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CHAPTER 803
CIVIL PROCEDURE — PARTIES

803.01 Parties plaintiff and defendant; capacity. 803.06  Misjoinder and nonjoinder of parties.
803.02  Joinder of claims and remedies. 803.07 Interpleader.

803.03  Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10  Substitution of parties.

803.05 Third-party practice.

NOTE:h_C#apter 803 Walls created by Sup. Ct. Order, 67hWiS- 2d 585}1'6'38 adjudicated incompetent resides or who has the minor or individ-
(1975), which contains explanatory notes. Statutes prior to the 1983-84 edition ual adjudicated incompetent in custody.

also contain these notes.
3. When the defendant is a minor 14 years of age or over, upon

803.01 Parties plaintiff and defendant; capacity. the defendant’s application made within 20 days after the service
(1) ReAL PARTY IN INTEREST. No action shall be dismissed on thedf the summons or other original process; if the defendant is under
ground that it is not prosecuted in the name of the real partythat age or neglects to so apply or is adjudicated incompetent or
interest until a reasonable time has been allowed after object@dieged to be incompetent, then upon the court’s own motion or
for ratification of commencement of the action by, or joinder arponthe application of any other party or any relative or friend or
substitution of, the real party in interest; and such ratificatiotiie defendant’s guardian upon such notice of the application as the
joinder, or substitution shall have the same effect as if the actwourt directs or approves.
had been commenced in the name of the real party in interest. 4. |f the appointment, for a plaintiff or a defendant, is after the

(2) RepreSENTATIVES. A personal representative, guardiancommencement of the action, it shall be upon motion entitled in
bailee, or trustee of an express trust, a party with whom ortfe action. If the appointment is for a plaintiff and is made before
whose name a contract has been made for the benefit of anotheraction is begun, the petition for appointment shall be entitled
or a party authorized by statute may sue in the party’s name withthe name of the action proposed to be brought by the minor or
out joining the person for whose benefit the action is brought. iAdividual adjudicated incompetent or alleged to be incompetent,
partner asserting a partnership claim may sue in the partnei’sl the appointment may be made before the summons is served.
name without joining the other members of the partnership, uiponthe filing of a petition for appointment before summons, the
the partner shall indicate in the pleading that the claim asserggstk may impose the fee required for the commencement of an

belongs to the partnership. action, but in that event no additional commencement fee may be
(3) MINORSORINDIVIDUALS ALLEGED ORADJUDICATED INCOM-  imposed when the summons is filed.
PETENT. (&) Appearance by guardian or guardian ad litefi.a 5. The motion or petition under subd. 4. shall state facts show-

party to an action or proceeding is a minor, or if a party is adjughy the need and authority for the appointment. The hearing on the
cated incompetent or alleged to be incompetent, the party Sfﬂﬁ%tion or petition under subd. 4., if made by a minor or an individ-
appear by an attorney, by the guardian of the estate of the pagyadjudicated incompetent or alleged to be incompetent for the
who may appear by attorney, or by a guardian ad litem who Myhor's or individual's guardian ad litem, may be held without
appear by an attorney. A guardian ad litem shall be appointegiffice and the appointment made by order. If the motion or peti-
all cases in which the minor or individual alleged to be iIncompgap, is made for a minor or an individual adjudicated incompetent

tent has no guardian of the estate, in which the guardian failg,foy t : tent who i he heari
appear and act on behalf of the ward or individual adjudica%qc;%%geegn%gﬁégf:ompe entwho is an adverse party, the hearing

incompetent, or in which the interest of the minor or individua . . .
6. If a compromise or a settlement of an action or proceeding

adjudicatedncompetent is adverse to that of the guardian. Excefgt\ahich an unrepresented minor or individual adjudicated incom-

as provided in s. 807.10, if the guardian does appear and act leqed 1o be i . X d d
the interests of the guardian are not adverse to the minor or iftfil€Nt o@lleged to be incompetent is a party is proposed, a guard-
iga ad litem shall be appointed, upon petition in a special proceed-

vidual adjudicated incompetent, a guardian ad litem may not! ; . A
appointed. Except as provided in s. 879.23 (4), if the interestd ¥ to protect the interest of the minor or individual even though

the minor or individual alleged to be or adjudicated incompetefRMmencement of action is not proposed. Any compromise or
are represented by an attorney of record, the court shall, ex@§tiement shall be subject to s. 807.10.
upon good cause stated in the record, appoint that attorney as thg) Procedurefor unrepesented personl. If at any time prior
guardian ad litem. to the entry of judgment or final order, the court finds that either
(b) Guardian ad litem. 1. The guardian ad litem shall be2 Minor, or a person believed by the court to be mentally incompe-
appointed by aircuit court of the county where the action is to bient to have charge of his or her affairs, has not been represented
commenced or is pending, except that the guardian ad litem shafie action or proceeding as provided in par. (a), there shall be
be appointed by a circuit court commissioner of the county i further proceedings until a guardian ad litem is appointed. In
actions to establish paternity that are before the circuit court camaking such appointment, the court shall fix a reasonable time
missioner. within which the guardian ad litem may move to vacate or strike
2. When the plaintiff is a minor 14 years of age or over, up&?Y order entered or action taken during the period when a guard-
the plaintiff’s application or upon the state's application under &N ad litem was required; and as to all matters to which objection
767.407(1) (c); or if the plaintiff is under that age or is adjudicatetf N0t made, the guardian ad litem and the ward shall be bound.
incompetent or alleged to be incompetent, upon application of th@y Such motion by a guardian ad litem shall be granted as a mat-
plaintiff's guardian or of a relative or friend or upon applicatiof®r of right.
of the state under s. 767.407 (1) (c). If the application is made by 2. If the court finds after the entry of judgment or final order
a relative, a friend, or the state, notice thereof must first be giviliat a person, who at the time of entry of judgment or final order
to the guardian if the plaintiff has one in this state; if the plaintiffas a minor or aimdividual adjudicated or alleged to be incompe-
has none, then to the person with whom the minor or individuaht, was not represented in the action or proceeding by an attor-

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-2-10 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through 2009 Act 100 and December 30, 2009.

Updated 07-08 Wis. Stats. Database 2
803.01 PARTIES Not certified under s. 35.18 (2), stats.

ney of record or otherwise represented as provided in par. (a) thea. Participate in the prosecution of the action.

judgment or order shall be vacated on motion of: b. Agree to have his or her interest represented by the party
a. The minor or individual adjudicated or alleged to be incorwho caused the joinder.

petent, for whom no appointment was made, at any time prior to ¢, Move for dismissal with or without prejudice.

the expiration of one year after the disability is removed; or 2. If the party joined chooses to participate in the prosecution

_b. The personal representative of the minor or individugf the action, the party joined shall have an equal voice with other
adjudicated or alleged to be incompetent at any time prior to #)gimants in the prosecution.

expiration of one year after the death of the minor or individual. 5 Except as provided in par. (bm), if the party joined chooses

History: Sup. Ct. Order, 67 Wis. 2d 585, 638 (1975); 1975 c. 218; 1977 c. 299, s s
449; 1981 c. 317; 1993 a. 481; 1997 a. 35; 2001 a. 61, 102; 2005 a. 387; 2005 ~I4nave his or her interest represented by the party who caused the

S. 265. joinder, the party joined shall sign a written waiver of the right to
The county in which proceedings are brought must pay the fee of the appoi"g(ticipate that shall expressnsent to be bound by the judgment
d

guardian aditem. Romasko v. Milwaukee, 108 Wis. 2d 32, 321 N.W.2d 123 (1982 : . M ) .
Sub.(3) (a) requires that, in all cases, a minor who is a party to an action must hav he action. The waiver shall become bmd'ng when filed with

a court-appointed general guardian of the property or a guardian ad litem. To be §a6 court, but a party may withdraw the waiver upon timely
eral guardiangyarents must to be appointed by the court. The parent's attorney dgqgtion to the judge to whom the case has been assigned with

not represent the minor unless the attorney has also been appointed guardian ad. i : b
or general guardian. Jensen v. McPherson, 2002 W1 App 298, 258 Wis. 2d 962, e to the other parties. A party who represents the interest of

N.W.2d 487, 01-2912. another party and who obtains a judgment favorable to the other
' . . party may be awarded reasonable attorney fees by the court.
803.02 Joinder of claims and remedies. (1) A party 4. If the party joined moves for dismissal without prejudice

asserting &laim to relief as an original claim, counterclaim, crosgs to his or her claim, the party shall demonstrate to the court that
claim, or 3rd—party claim, may join, either as independent or svould be unjust to require the party to prosecute the claim with
alternate claims, as many claims, legal or equitable, as the p@i®y/ principal claim. In determining whether to grant the motion
has against an opposing party. to dismiss, the court shall weigh the possible prejudice to the
(2) Whenever a claim is one heretofore cognizable only afterovant against the state’s interest in economy of judicial effort.

another claim has been prosecuted to a conclusion, the 2 claimgym) Joinders because of implication of medical assistance.
may be joined in a single action; but the court shall grant reliefjithe department of health services is joined as a party pursuant
that action only in accordance with the relative substantive righgspar. (a) and s. 49.89 (2) because of the provision of benefits
of the parties. In particular, a plaintiff may state a claim for mongyder subch. IV of ch. 49, the department of health services need
and a claim to have set aside a conveyance fraudulent as tonhiesign a waiver of the right to participate in order to have its
plaintiff, without first having obtained a judgment establishing th@terests represented by the party that caused the joinder. If the
claim for money. , department of health services makes no selection under par. (b),
Sonstory: Sup. Ct. Order, 67 Wis. 2d 585, 642 (1975); 1975 c. 218 2005 2. 23 party causing the joinder shall represent the interests of the
department of health services and the department of health ser-

803.03 Joinder of persons needed for just and com- vices shall be bound by the judgment in the action.

plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A (c) Scheduling and pretrial conferencest the scheduling
person who is subject to service of process shall be joined aoaference and pretrial conference, the judge to whom the case
party in the action if: has been assigned shall inquire concerning the existence of and

(@) In the person’s absence complete relief cannot be accor@é%der of persons with subrogated, derivative or assigned rights
among those already parties; or and shall make such orders as are necessary to effectuate the pur-

(b) The person claims an interest relating to the subject of Qoses of this section. If the case is an action to recover damages

actionand is so situated that the disposition of the action in the py ngu??e (t)c?s :g ?fgae: a%cg?énﬁ ;:1')5/ tl,gjgr??#:dg%m%lgtgjgghcfg?cﬁh3919

son's absence m_a y: . . . _and if the department of justice is subrogated to the cause of action
1. As a practical matter impair or impede the person’s abilithqer s. 949.15.

to protect that interest; or _ _ (3) DETERMINATION BY COURT WHENEVER JOINDERNOT FEASK-

2. Leave any of the persons already parties subject to a Syl | anysuch person has not been so joined, the judge to whom
stantial risk of incurring double, multiple or otherwise inconsigpe case has been assigned shall order that the person be made a
tent obligations by reason of his or her claimed interest. party. If the person should join as a plaintiff but refuses to do so,

(2) CLAIMS ARISING BY SUBROGATION,DERIVATION AND ASSIGN-  the person may be made a defendant, or, in a proper case, an invol-
MENT. (@) Joinder of related claimsA party asserting a claim for untary plaintiff. If aperson as described in subs. (1) and (2) cannot
affirmativerelief shall join as parties to the action all persons whse made a party, the court shall determine whether in equity and
at the commencement of the action have claims based upon gj#ad conscience the action should proceed among the parties
rogation to the rights of the party asserting the principal claimefore it, or should be dismissed, the absent person being thus
derivation from the principal claim, or assignment of part of thegarded as indispensable. The factors to be considered by the
principal claim. For purposes of this section, a person’s rightdeurt include:
recover for loss of consortium shall be deemed a derivative right.éa) To what extent a judgment rendered in the person’s absence

Any public assistance recipient or any estate of such a recipigfiiit pe prejudicial to the person or those already parties:
asserting a claim against a 3rd party for which the public assist-

ance provider has a right of subrogation or assignment under s{?) The extent to which, by protective provisions in the judg-
49.89(2) or (3) shall join the provider as a party to the claim. A ent, bythe shaplng_ of rc_allef, or other measures, the prejudice can
partyasserting a claim based upon subrogation to part of the cldifh/€Ssened or avoided; . .
of another, derivation from the rights or claim of another, or (€) Whether a judgment rendered in the person’s absence will
assignment of part of the rights or claim of another shall join a¥@& adequate; and

party to the action the person to whose rights the party is subro{d) Whether the plaintiff will have an adequate remedy if the
gated, from whose claim the party derives his or her rights action is dismissed for nonjoinder.

claim, or by whose assignment the patyuired his or her rights  (4) PLEADING REASONSFORNONJOINDER. A pleading asserting

or claim. a claim for relief shall state the names, if known to the pleader, of
(b) Options after joinder.1. Any party joined pursuant to par.any persons as described in subs. (1) and (2) who are not joined,
(a) may do any of the following: and the reasons why they are not joined.
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(5) EXcEPTIONOFCLASSACTIONS. This section is subject to s.herein contained shall be construed as prohibiting the trial court
803.08. from directing and conducting separate trials on the issue of liabil-
History: Sup. Ct. Order, 67 Wis. 2d 585, 643 (1975); 1975 c. 218; 1979 c. 188y to the plaintiff or other party seeking affirmative relief and on

221; 1983 a. 192; 1985 a. 29; 1989 a. 31; 1995 a. 27; 1997 a. 35; 1999 a. 9; 20 i P R P H _
103 2005 a. 253: 2007 a. 20 55, 3752, 9121 (6) (a. €'issue of whether the insurance policy in question affords cov

Whenthe constitutionality of a statute is challenged in an action other than a decfaf@ge. Any party may move for SUCh separate trials and if the court
at_olnlf judlgment actié)rg, the at_torneyhgeneralumuslt be |Se|w?\5|j' but fe}ilére to d? Eo aotiders separate trials it shall specify in its order the sequence in
trial level was cure: service at the appellate level. In Matter of Estate of Fessg)@hi i
160 Wis. 24 437 302yN.W.2d a4 (198915{ S)hich such trials shall be conducted. _

Sub. (2) (b) requires a subrogated party to choose one of the listed options or ris{3) ACTIONS AFFECTING MARITAL PROPERTY. In an action
dismissal with prejudice. Radloff v. General Casualty Co. 147 Wis. 2d 14, 43%fecting the interest of a spouse in marital property, as defined
N.W.2d 597 (Ct. App. 1988). gggerch. 766, a spouse who is not a real party in interest or a party

Themere presence of a party does not constitute “participation” under sub. (2) (b).~ . T . . :
A subrogated insurer who exercises none of the 3 options under sub. (2) (b) mus cribed under s. 803.03 may join in or be joined in the action.

its fair share of attorney fees and costs if it has notice of and does nothing to assi i
in the prosecution of the action. Ninaus v. State Farm Mutual Automobile InsuranceS(A') SEPARATETRIALS. Th.e court may make such orders as will
Co. 220 Wis. 2d 869, 584 N.W.2d 545 (Ct. App. 1998), 97-0191. ~ prevent a party from being embarrassed, delayed, or put to
Ftallurettglcompl)t/twﬂh the te%fmlca_l ﬁthrenrﬁtem utndertﬁut;-,(%(b) tha{ a joinegkpense byhe inclusion of a party against whom the party asserts
partymust file a written waiver of the right to participate in the trial does not preve ; ; ;
the joined party’s assertion that it had a representation agreement with the joini claim and who asserts no claim against the party, and may OTder
party. Gustafson v. Physicians Insurance Co. 223 Wis. 2d 164, 588 N.W.2d 363 §&parate trials or make other orders to prevent delay or prejudice.
App. 1998), 97-3832. ) o o History: Sup. Ct. Order, 67 Wis. 2d 585, 646 (1975); 1975 c. 218; 1985 a. 37.
Whether gparty is an “indispensable party” requires a 2-part inquiry. First it must Cross-reference: See s. 632.24 as to insurers being made defendants.

be determined if the party is “necessary” for one of the 3 reasons under sub. (1). ross-reference: See s. 775.10 providing that the state may be made a party in
not, the party cannot be “indispensable” under sub. (3). If the party is found negggaction to quiet title to land.

Sﬁ"“yv E)hen, whefthﬁr “in equity ang g?de COUSCE”CSH f‘h? a(c:jti%n Shﬁwd QOFE prl?clee i an action for injuries allegedly sustained as a result of 3 separate surgical proce-
}v'eca IfenCSO%ZtVSI FX"'WZ"QSSESS Wgterzrg'g?_o' 65%”'3" 3\';2(1 4{% 8‘2’”120‘1’ » INtu¥es performed by 2 unassociated doctors residing in different counties, separate
cCallum, PP ] IS. ! P ) JeT : laces of trial were required and joinder of separate causes of action was improper.

If a person has no right of intervention under s. 803.09 (1), the courts have no « ht v. Aetna Casualty & Surety Co. 80 Wis. 2d 376, 259 N.W.2d 85 (1977).
to join that persosua spontas a necessary party under sub. (1) (b) 1. The inquiry hen an insurer made a good-faith request for a bifurcated trial under sub. (2) (b)

of whether a movant is a necessary party under sub. (1) (b) 1. is in all signific e issue of coverage, the trial court erred in finding that the insurer acted in bad

respects the same inquiry under s. 803.09 (1) as to whether a movant is entitl h :
intervene in an action as a matter of right, including the requirement that the inte %%ée’f\‘u\s/{/ngdtcﬁitt(lfgsl\élfwry v. Badger State Mutual Casualty Co. 129 Wis. 2d

of the movant is adequately represented by existing parties. A movant who fail e - ) - ) )

meet that requirement for intervention as of right may not simply turn around and hat & pdty is one of indemnity rather than liability does not prevent direct action

force its way into the action by arguing that the court must join the mostnt, against the insurer. Decade’s Monthly Fund v. Whyte & Hirschboeck, 173 Wis. 2d

sponte as a necessary party under s. 803.03 (1) (b) 1. Helgelamstanain Munic- 665, 495 N.W.2d 335 (1993). e .

ipalities, 2008 WI 9, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540. Joinder of one tortfeasor who causes an injury and a successive tortfeasor who
aggravateshe injury is permitted by this section. Kluth v. General Casualty Co. 178

. . . Wis. 2d 808, 505 N.W.2d 442 (Ct. App. 1993).
803.04 Permissive Jomder of parties. (1) PERMISSIVE There is neither a statutory nor a constitutional right to have all parties identified

JOINDER. All persons may j_Oin in one action as plaintiffs if _theyo a jury, but as a procedural rule, the court should in all cases apprise the jurors of
assert any right to relief jointly, severally, or in the alternative the names of all the parties. Stoppleworth v. Refuse Hideaway, Inc. 200 Wis. 2d 512,

respect of or arising out of the same transaction, occurrence?4§\:W-2d 870 (Ct. App. 1996), 93-3182. .
the issue of insurance coverage involves a party not a party to the underlying law-

series of transactions or occurrences and if any question of law @ coverage may be determined by either a bifurcated trial or a separate declaratory

fact common to all these persons will arise in the action. All pesre!gmen% gctlon. Tge plglntlff anlt_idartw othet;1 pt%rty afjse{tl_ng a Cltalm in th% underlylng
i ; ; ; ; ust be named, and consolidation with the underlying action may be required.

sons may be joined in one action as defendants if there is .assﬁréq‘nsurance Exchange v. Basten, 202 Wis. 2d 74, 549 N.W.2d 690 (1996),

against them jointly, severally, or in the alternative, any right 1a-3377.

relief in respect of or arising out of the same transaction, occurthe federal compulsory counterclaim rule precluded an action against an insurer
i i i r the state direct action statute when the action directly against the insured was

reche’ or ]:sertles of transtactlﬁnds ?r czjccutrren_lcles _and_ if {ahny qute%g?r%d by rule. Fagnan v. Great Central Insurance Co. 577 F.2d 418 (1978).

0 aw O,r act common to all aeren ar! S wi arlse; n e, a_c 10N. 15 order to join an insurer under sub. (2) (a), the accident must have occurred in this

A plaintiff or defendant need not be interested in obtaining ette othe policy must have been issued or delivered in the state. Utz v. Nationwide

defending against all the relief demanded. Judgment may \E)éus Z'(gs(w)a_”fi? 'Ctod?lg F-%d 7 (193|0_)- ich do ot include imnlied y

; P ; ; : ub.(2) (a) is limited to negligence claims, which do not include implied warran
g.lvenfor On.e or more of .the plamtlfmcordmg to their resDeCtl\./e claims. Rich Products Corporation v. Zurich American Insurance Co. 293 F.3d 981
rights to relief, and against one or more defendants according22).

their respective liabilities. A breach of fiduciary duty was negligence for purposes of Wisconsin’s direct

. i irect liabili . F | Deposit | IC | -
(2) NEGLIGENCEACTIONS:INSURERS. (@) In any action for dam- ﬁﬁ;‘c’éo"’;gf‘fé??_ 5‘5’53?&?”&9578).6"”3 epositinsurance COABIC Indem

agescaused by negligence, any insurer which has an interest in the

outcome of such controversy adverse to the plaintéingrof the 803.045 Actions to satisfy spousal obligations.

parties to such controversy, or which by its policy of insuran¢g) Except aprovided in sub. (2), when a creditor commences an
assumes or reserves the right to control the prosecution, defea®n on an obligation described in s. 766.55 (2), the creditor may
or settlement of the claim or action, or which by its policy agrepsoceed against the obligated spouse, the incurring spouse or both
to prosecute or defend the action brought by plaintiff or any of tapouses.

parties to such action, or agrees to engage counsel to prosecute o) In an action on an obligation described in s. 766.55 (2) ()
defend said action or agrees to pay the costs of such litigationsiigh), a creditor may proceed against the spouse who is not the
by this section made a proper party defendant in any actigiligated spouse or the incurring spouse if the creditor cannot
brought by plaintiff in this state on account of any claim againgbtain jurisdiction in the action over the obligated spouse or the
the insured. If the policy of insurance was issued or delivered ourring spouse.

sidethis state, the insurer is by this paragraph made a proper pz_arty(s) After obtaining a judgment, a creditor may proceed
defendant only if the accident, injury or negligence occurred iyainst either or both spouses to reach marital property available
this state. for satisfaction of the judgment.

_(b) Ifan insurer is made a party defendant pursuant to this seci4) This section des not affect the property available under s.
tion and it appears at any time before or during the trial that th 55 (2) to satisfy the obligation.

is or may be a cross issue between the insurer and the insured@&iory: 1985 a, 37.

any issue between any other person and the insurer involving the

question of the insurer’s liability if judgment should be renderegD3.05 Third—party practice. (1) At any time after com-
against the insured, the court may, upon motion of any defendanr@ncement of the action, a defending party, as a 3rd—party plain-
in the action, cause the person who may be liable upon such ctif§snay cause a summons and complaint to be served upon a per-
issue to be made a party defendant to the action and all the isso@snot a party to the action who is or may be liable to the
involved inthe controversy determined in the trial of the action atefending party for all or part of the plaintiff's claim against the
any 3rd party may be impleaded as provided in s. 803.05. Nothidejending party, or who is a necessary party under s. 803.03. The
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3rd—party plaintiff need not obtain leave to implead if he or shiability may obtain such interpleader by way of cross claim or
serves the 3rd—party summons and 3rd—party complaint not lateunterclaim. The provisions of this section supplement and do
than 6 months after the summons and complaint are filed or tiw in any way limit the joinder of parties permitted in s. 803.04.
time set in a scheduling order under s. 802.10; theretieBrd— History: Sup. Ct. Order, 67 Wis. 2d 585, 649 (1975); 1975 c. 218; 2007 a. 97.
party plaintiff must obtain leave on motion upon notice to all par-
ties to the action. The person served with the summons and 383.08 Class actions. When the question before the court is
party complaint, hereinafter called the 3rd—party defendant, sheiie of a common or general interest of many persons or when the
make defenses to the 3rd—party plaintiff’s claim as provided inparties are very numerous and it may be impracticable to bring
802.06andcounterclaims against the 3rd—party plaintiff and crogbem all before the court, one or more may sue or defend for the
claims against any other defendant as provided in s. 802.07. pReefit of the whole.
3rd—party defendant may assert against the plaintiff any defensé%stolryi Sup. Ct. Ofderﬁ 67 Wis. 2|d 585, 650 (}(975)-I _ ) .
which the 3rd-party plaintiff has to the plaintiff’'s claim. The 3rd-, ["e285 M A8 o ARREa O P el R Gainmants authorization.
party defendant may also assert any claim against the plaintifiis v Miwaukee County, 71 Wis. 2d 401, 238 N.W.2d 509 (1974).
the claim is based upon the same transaction, occurrence or Ser'ileﬁérigl cohun did Irjot abus_ehiés disclretfion in dgtermining that an action for damaglges
oftransactions or occurrences as s the plaitis olain against ke, B\ ERLATHL S, S QUL B AR S 4
i ) L The test of common interest to maintain a class action is whether all members of
3rd-party defendant if the claim is based upon the same transgCpurported class desire the same outcome that their alleged representatives desire.
tion, occurrence or series of transactions or occurrences as igi:gp%?l VFirst Federal Savings & Loan Association, 83 Wis. 2d 668, 266 N.W.2d 352
plalntlff S claim against the 3rd—party pIa|nt|ff,_ and .the 3I’d—pal’t§}_|_he maintenance of a class action involving nonresident class members does not
defendant thereupon shall assert defenspeoailed in s. 802.06 gyceed the constitutional limits of the jurisdiction of tharemof this state. The due

and counterclaims and cross claims as provided in s. 802.07.process redgsites for the exercise of jurisdiction over unnamed nonresident plaintiffs

A . A re adequate notice and representation. Schlosser v. Allis-Chalmers Corp. 86 Wis.
(2) When a counterclaim is asserted against a plaintiff, t8§226yqz71 N.W.2d 879 (1878)_ P

plaintiff may cause a 3rd party to be brought in under circum-The tial court must decide if the named plaintiffs can fairly represent the common

stances which under this section would entitle a defendant tocties interest that they share with the represented class and if joinder of all members
is impracticable. O’Leary v. Howard Young Medical Center, 89 Wis. 2d 156, 278

SO. . . . ~N.w.2d 217 (Ct. App. 1979).
(3) Oral argument permitted on motions under this sectionTo bring a class action: 1) there must be a common or general interest shared by
may be heard by telephone under s. 807.13 (1) all members of the class; 2) the named parties must represent the interest involved;

: . ; . nd 3) it must be impractical to bring all interested parties before the court. Mercury
History: Sup. Ct. Order, 67 Wis. 2d 585, 648 (1975); 1975 c. 218; Sup. Ct. OrdRbcord v, Economic Consultants, 91 Wis. 2d 482, 283 N.W.2d 613 (Ct. App. 1979).
82 Wis. 2d ix (1978); Sup. Ct. Order, 141 Wis. 2d xiii (1987); 2005 a. 253; 2007 &y aqdition to considering thilercury factors, the trial court must weigh the

o7. : o advantages of disposing of the entire controversy in one proceeding against the diffi-
Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allowgties ofcombining divergent issues and persons. Cruz v. All Saints Healthcare Sys-
a third—party plaintiff to serve the third—party summons and third—party c_omplan@;m’ Inc. 2001 WI App 67, 242 Wis. 2d 432, 625 N.W.2d 344, 00-1473.
without leave of the court to implead if the third—party summons and third—partyThetrial court did not err when it determined that a proposed class of “tens of thou-
complaint are filed not later than 6 months after the summons and complaint indBRds opresently and formerly employed hourly paid Wal-Mart employees” should
original action are filed. The new six-month time period has been created sincefB€pe certified because, among other reasons, the proposed class would be unman-
old time period allowing a third-party plaintiff to file a third-party summons anggeable, recognizing that much of the pertinent Wal-Mart payroll records were gen-
third—partycomplaint without the need to obtain leave to implead during the time iﬁgbt d irthe first instance by members of the proposed class and that, therefore, Wal—
in a scheduling order under s. 802.10 can no longer apply in most cases. The ugg@fhad a right to examine each individual claimant regarding the circumstances of
such a scheduling order is now completely discretionary with the trial judge. [R& or her employment, and each instance of missed break time or off-the—clock
Order effective July 1, 1978] _work. Hermanson v. Wal Mart Stores, Inc. 2006 WI App 36, 290 Wis. 2d 225, 711
Judicial Council Note, 1988:Sub. (3) [created] allows oral argument permittedy.\W.2d 694, 04-2926.
on motions under this section to be heard by telephone conference. [Re Order effec-
tive Jan. 1, 1988] . . .
The statute of limitations is applicable to a claim made under sub. (1). Strass@83.09 Intervention. (1) Except as provided in s. 20.931,

V. Muranyi, 225 Wis. 2d 784, 594 N.W.2d 398 (Ct. App. 1999), 98-3039. upon timely motion anyone shall be permitted to intervene in an
. . . ) action when the movant claims an interest relating to the property
803.06 Misjoinder and nonjoinder of parties. (1) Mis-  or transaction which is the subject of the action and the movant is
joinder of parties is not ground for dismissal of an action. Parties sjtuated that the disposition of the action may as a practical mat-
may be dropped or added by order of the court on motion of aay impair or impede the movant’s ability to protect that interest,
party or orits own initiative at any stage of the action and on suglhlessthe movant’s interest is adequately represented by existing
terms as are just. Any claim against a party may be severed gafies.
proceed_ed with se_parately. Oral argument permitted on motion ) Except as provided in s. 20.931, upon timely motion any-
under this subsection may be heard by telephone under s. 804 e may be permitted to intervene in an action when a movant's

@ , ) claim ordefense and the main action have a question of law or fact
(2) When it comes to the attention of the court that the sumrcommon. When a party to an action relies for ground of claim
mons has not been served upon a named defendant, the courtgh@¢fense upon any statute or executive order or rule adminis-
enter arorder on its own initiative, after notice to parties of recorgered by a federal or state governmental officer or agency or upon
dismissing the action as to that defendant without prejudice. any regulation, order, rule, requirement or agreement issued or

History: Sup. Ct. Order, 67 Wis. 2d 585, 649 (1975); Sup. Ct. Order, 73 Wis. i i
xxxi (1976): Sup. Ct. Order, 141 Wis. 2d xii (1987) #lade pursuant to the statute or executive order, the officer or

Judicial Council Committee’s Note, 1976Sub. (2) establishes an efficient pro- agenCy upon t|me_|y_m0t_|0n may be perm|tted to intervene 'n_ the
cedure for dismissing an action against a defendant who has not been served. lagtion. In exercising its discretion the court shall consider

help alleviate situations such as clouds on title that could result from a summonsyiRietherthe intervention will unduIy de|ay or prejudice the adjudi_
was not served being on file with the clerk of court. [Re Order effective Jan. 1, 19 tion of the rights of the original parties.

Judicial Council Note, 1988:Sub. (1) is amended to permit oral argument o
motions to drop or add parties to be heard by telephone confejfeecerder effec- (3) A person desiring to intervene shall serve a motion to inter-
tive Jan. 1, 1988] vene upon the parties as provided in s. 801.14. The motion shall
statethe grounds therefor and shall be accompanied by a pleading

> - ! - Setting forth the claim or defense for which intervention is sought.
plaintiff may be joined as defendants and required to interpl same procedure shall be followed when a statute gives a right
when their claims are such that the plaintiff is or may be exposedtervene

to double or multiple liability. Itis not ground for objection to the" ;. “s.0' ct. order, 67 Wis. 2d 585, 650 (1975); 1975 c. 218; 2007 a. 20.
]0|r_|der th_at th_e claims of the several claimants OI‘_ t_he titles Oy postjudgment applicant for leave to intervene must show sufficient reason for
which their claims depend do not have a common origin or are mating waited. Milwaukee Sewerage Commission v. DNR, 104 Wis. 2d 182, 311
identicalbut are adverse to and independent of one another, or thi2d 677 (Ct. App. 1981). e their cla he oricinal action is di

the plalntlff avers that the plalntlff iS not Ilable in WhOle or in pa%ilntervenors in aaction cannot continue their claim once the original action is dis-

. F%missed. Intervention will not be permitted to breathe life into a nonexistent lawsuit.
to any or all of the claimants. A defendant exposed to similedgx v. DHSS, 112 Wis. 2d 514, 334 N.W.2d 532 (1983).

803.07 Interpleader. Persons having claims against th
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A newspaper could intervene to protect the right to examine a sealed court ferved orthe parties as provided in s. 801.14 and upon persons not

State ex rel. Bilder v. Town of Delavan, 112 Wis. 2d 539, 334 N.W.2d 252 (1983). . .+i ; : ; :
A newspaper’s postjudgment motion to intervene to open sealed court recordssé/%gues in the manner prowded in s. 801.11 for the service of a

timely and proper. C. L. v. Edson, 140 Wis. 2d 168, 409 N.w.2d 417 (Ct. App. 19834mmons.  Unless the motion for substitution is made not later
Motions to intervene are evaluated practically, and not technically, with an effgan 90 days after the death is suggested on the record by service

toward disposing of lawsuits by involving as many apparently concerned personggg statement of the facts of the death as provided herein for the
is compatible with efficiency and due process. There is no requirement that the infer-

venor’s interest be judicially enforceable in a separate proceeding. Wolffv. Towns&rvice of the motion, the action shall be dismissed as to the
Jamestown, 229 Wis. 2d 738, 601 N.W.2d 301 (Ct. App. 1999), 98-2974. deceased party.

After intervention, an intervenor’s status is the same as all other parties. Once -
party intervenes, all claims and defenses against it may be asserted. Kohler Co. &b) In the event of the death of one or more of the plamtlffs or

Sogen International Fund, Inc. 2000 W1 App 60, 233 Wis. 2d 592, 608 N.W.2d 74ff, one or more of the defendants in the action in which the right
9-0960.

. . . . ﬁought to be enforced survives only to the surviving plaintiffs or
A nonparty to a circuit court action may intervene in an appeal brought by another - - .
party, even after the time for filing a notice of appeal has passed. City of Madighly against the surviving defendants, the action does not abate.
V. }NERdC, %ooo WI_|39, 234 Wist: 2d 5t50, 610 N.W.tZg 94, 99I—0tsotﬂ. - The death shall be suggested upon the record and the action shall
n order to prevail, a prospective intervenor must demonstrate that: e mo i ; i ;
claims an interest relating to the property or transaction subject of the action; Z)ﬁf@(:eed in favor of or against the sqrwymg pa}rtles.
disposition of the action may as a practical matter impair or impede the proposed(2) INCOMPETENCY. If a party is adjudicated incompetent, the

intervenor’s ability to protect that interest; 3) the movant’s interest will not be adgg Irt upon motion served as provided in sub. (1) may allow the

quately represented by existing parties to the action; and 4) the motion to intervi . . ) .
was made in a timely fashion. Motions to intervene must be evaluated with an &&i0n to be continued by or against the party’s representative.

toward disposing of lawsuits by involving as many apparently concerned persons aig) TRANSFEROF INTEREST. In case of any transfer of interest
is compatible with diciency and due process. M&l Marshall & lisley Bank v. Urqu- . - ; . - !
hart Companies, 2005 W1 App 225, 287 Wis. 2d 623, 706 N.W.2d 335, 04-2743he action may be continued by or against the original party unless

Timeliness is not defined by statute, and there is no precise formula to deternilne court upon motion directs the person to whom the interest is

whether a ration to intervene is timely. The question of timeliness is a determinati 2 i i i ; NG
necessarily left to the discretion of the circuit court and turns on whether, under?gﬂnSferred to be substituted in the action or Jomed with the origl

the circumstances, a proposed intervenor acted promptly and whether interverfigh party. Service of the motion shall be made as provided in sub.
will prejudice the original parties. Postjudgment motions for intervention will bgl ).

granted only upon a strong showing of justification for failure to request intervention

sooner. Olivarez v. Unitrin Property & Casualty Insurance Co. 2006 W1 App 189, (4) PUBLl_C OFFICERS;DEATH OR SEPARATION FROM OFFICE. (@)

296 Wis. 2d 337, 723 N.W. 2d 131, 05-2471. When apublic oficer, including a receiver or trustee appointed by

Intervention by the legislature in a case with policy or budgetary ramificatio ; s - :
when the executive branch, through the attorney general, fulfills its traditional r%tue of any statute, is a party to an action in an official capacity

defending legislation before the court is not required. Legislators may often hav@ld during its pendency dies, resigns, or otherwise ceases to hold

preferencdor how the judicial branch should interpret a statute, but such mere prefgffice, the action does not abate and the successor is automatically
ences dmot constitute sufficiently related or potentially impaired interests within tl :

meaning okub. (1). Helgeland v. Wisconsin Municipalities, 2006 WI App 216, Zsl;éeUb,St'tUted asparty. Proceed'ngs foIIowmg the SUbStm.mon shall
Wis. 2d 880, 724 N.W. 2d 208, 05-2540. Affirmed on other grounds, 2008 W1 9, 0@ in the name of the substituted party, but any misnomer not

Wis. 2d 1, 745 N.W.2d 1, 05-2540. i i i i i
In the context of sub. (2), “defense” conveys that the person seeking to intervéaﬁecung the substantial rights of the parties shall be disregarded.

althoughnot named as a defendant, could be a defendant to a claim in the main aég_ghorder of substitution may be entered at any time, b_Ut Fhe omis-
or a defendant to a similar or related claim. Sub. (3) supports this constructiorsi®n to enter such an order shall not affect the substitution.
“defense,”conveying that the “claim” or “defense” is more than arguments or issues . ] : T :

a non-party wishes to address and is the type of matter presented in a pleadin “(b) When a public officer sSues oris sued in dicied capacity,
either allegations that show why a party is entitled to the relief sought on a claintlee public officer may be described as a party by the official title
allegations that show why a party proceeded against is entitled to prevail agains . i i )

claim. Helgeland v. Wisconsin Municipalities, 2006 WI App 216, 296 Wis. 2d 88&51‘?."2r than by name; but the court may require the officer’s name
724 N.W. 2d 208, 05-2540. Affirmed on other grounds, 2008 Wi 9, 307 Wis. 2dt®, be added.

745 N.W.2d 1, 05-2540. (5) DEATH AFTER VERDICT OR FINDINGS. After an accepted

Courts have no precise formula for determining whether a potential interve -
meets the requirements of sub. (1) The analysis is holistic, flexible, and faigfrly ‘bifer to allow judgment to be taken or to settle pursuant to s.

specific. Sub. (1) attempts to strike a balance between two conflicting public policié307.01, omfter a verdict, report of a referee or finding by the court

that the original parties to a lawsuit should be allowed to conduct and conclude tkeir i i
own lawsuit and that persons should be allowed to join a lawsuit in the interest of eany action, the action does not abate by the death of any party,

speedy and economical resolution of controversies. Despite its nomenclature, ikt shall be .further proceeded with in the same manner as if the
vention “as of right” usually turns on judgment calls and fact assessments thgause of action survived by law; or the court may enter judgment

reviewingcourt is unlikely to disturb except for clear mistakes. Helgelandscof- - : : :
sin Municipalities, 2008 W1 9, 307 Wis. 2d 1, 745 N.W.2d 1, 05-2540. in the names of the original parties if such offer, verdict, report or

If a person has no right of intervention under sub. (1), the courts have no dutfiRding be not set aside. But a verdict, report or finding rendered
join that persorsua spontes a necessary party under s. 803.03 (1) (b) 1. Whethggainst a party after death is void.

a movant is a necessary party under s. 803.03 (1) (b) 1. is in all significant respe . ; . .
the same inquiry under sub. (1) as to whether a movant is entitled to intervene i sztggys. aSL315'7Ct' Order, 67 Wis. 2d 585, 652 (1975); 1975 c. 200, 218; 1993 a.

action as a matter of right, including the requirement that the interest of the mov: . . i i
is adequately represented by existing parties. A movant who fails to meet th letter to the court a’[ld opposing counsel stating that the plaintiff had died was not
requiremenfor intervention as of right may not force its way into the action by argt% suggestion of death” under sub. (1) (). Wheeler v. General Tire & Rubber Co.,
ing that the court must join the movastia sponteas a necessary party under s.+42 Wis. 2d 798, 419 N.W.2d 331 (Ct. App. 1987). )
803.03 (1) (b) 1. Helgeland v. Wisconsin Municipalities, 2008 W1 9, 307 Wis. 2d 1,A “suggestion of death” that failed to identify the proper party to substitute for the
745 N.W.2d 1, 05-2540. deceased did not trigger the running of the 90—day period under sub. (1) (a). Wick
v. Waterman, 143 Wis. 2d 676, 421 N.W.2d 872 (Ct. App. 1988).

[ i Service of the suggestion of death only on the deceased plaintiff's attorney was
8.03'10 SUbSt.IIUt.Ion of parties. (1) .DEATH' (a) Ifaparty épsufﬁcient to activate the 90—day period in which a sub. (1) (a) motion for substitu-
diesand the claim is not thereby extinguished, the court may oreei is to be filed. Sub. (1) (a) does not require service of the suggestion of death on
substitution othe proper parties_ The motion for substitution ngl interested nonparties in every case but requires a determination of what nonparties

be made by any party or by the successors or representatives be served in that case and how burdensome the task will be to protect the inter-

. . k %?f all persons and move the litigation toward a fair and expeditious resolution.
deceased party and, together with the notice of hearing, shal ister v. Schoenecker, 2002 WI 132, 258 Wis. 2d 1, 654 N.W.2d 852, 01-2621.
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