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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadings allowed; form of motions. 802.07 Counterclaim and cross claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.

802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signing of pleadings, motions, and other papers; representations to c@@2,12  Alternative dispute resolution.
sanctions.

802.06 Defenses and objection; when and how presented; by pleading or motion;
motion for judgment on the pleadings.

NOTE: Chapter 802 was created by Sup. Ct. Order, 67 Wis. 2d 585, 614 mary judgment. Daughtry v. MPC Systems, Inc. 2004 WI App 70, 272 Wis. 2d 260,
(1975), which contains explanatory notes. Statutes prior to the 1983-84 edition 679 N.W.2d 808, 02-2424.
also contain these notes.

) ) 802.02 General rules of pleading. (1) CoNTENTS OF

802.01 Pleadings allowed; form of motions. (1) PLEAD-  pLeaDINGS. A pleading or supplemental pleading that sets forth a
INGs. There shall be a complaint and an answer; a reply to a coglaim for relief, whether an original or amended claim, counter-
terclaim denominated as such; an answer to a cross claim, if §#8m, cross claim or 3rd—party claim, shall contain all of the fol-
answer contains a cross claim; a 3rd—party complaint, if a perseWwing:

Wgodvi/as not an 0rigi_rf1a| g%riy is summo?e_d under 5'503’;‘05' anda) A short and plain statement of the claim, identifying the
a 3rd-party answer, if a 3rd—party complaint is served. No Othelnqction or occurrence or series of transactions or occurrences
pleadingshall be allowed, except that the court may order a furthgh; of \which the claim arises and showing that the pleader is
pleading to a reply or to any answer. entitled to relief.

(2) MorTions. (a) How made.An application to the court for
an order shall be by motion which, unless made during a_hearlng(lm) ReLIEFDEMANDED. (@) Relief in the alternative or of sev-
or trial, shall be made in writing, shall state with particularity the :

grounds therefoand shall set forth the relief or order sought. Th%ral different types may be demandedthWespect to a tort claim

requirement of writing is fulfilled if the motion is stated in a writ>¢€Xing the recovery of money, the demand for judgment may not

ten notice of the hearing of the motion. Unless specifically autiRecify the amount of money the pleader seeks.
rized by statute, orders to show cause shall not be used. (b) This subsection does not affect any right of a party to spec-

(b) Supporting papersCopies of all records and papers upoﬁy to the jury or the court the amount of money the pgrty seeks.
which a motion is founded, except those which have been pre{2) DEFENSESFORM OF DENIALS. A party shall state in short
viously filed or served in the same action or proceeding, shall&d plain terms the defenses to each claim asserted and shall admit
served with the notice of motion and shall be plainly referred @ deny the averments upon which the adverse party relies. If the
therein. Papers already filed or served shall be referred toP&&ly is without knowledge or information sufficient to form a
papers theretofore filed or served in #otion. The moving party belief as tahe truth of arl aVerm.ent, the pal’ty shall so state and this
may be allowed to present upon the hearing, records, affidavit§gf the effect of a denial. Denials shall fairly meet the substance
other papers, but only upon condition that opposing counsel @¢he averments denied. The pleader shall make the denials as
given reasonable time in which to meet such additional progigecific denials of designated averments or paragraphs, but if a
should request therefor be made. pleader intends in good faith to deny only a part or a qualification

(c) Recitals in orders.All orders, unless they otherwise pro_of an averment, the pleader shall specify so much of it as is true

vide, shall be deemed to be based on the records and papers H&d¢naterial and shall deny only the remainder.

on the motion and the proceedings theretofore had and shall recité3) AFFIRMATIVE DEFENSES. In pleading to a preceding plead-
the nature of the motion, the appearances, the dates on whicHitfle@party shall set forth affirmatively any matter constituting an
motionwas heard and decided, and the order signed. No other ffoidance or affirmative defense including but not limited to the
mal recitals are necessary. following: accord and satisfaction, arbitration and award,

(d) Formal requirements.The rules applicable to Captions,assumption of risk, contributory negligence, discharge in bank-

P L -~ ruptcy, duress, estoppel, failure of a condition subsequent, failure
signingand other matters of form of pleadings apply (o all motiorfs ant of consideration, failure to mitigate damages, fraud, ille-

and other papers in an action, except that affidavits in supporPB ity i ity | i v by Tell o lach
a motion need not be separately captioned if served and filed .?ri' Y, Immunity, INCOMPELENCE, jury by Tellow Sservants, laches,
the motion. The name of the party seeking the order or relief gnse, payment, release, res judicata, statute of frauds, statute of

a brief description of the type of order or relief sought shall BgItations, superseding cause, and wailithen a party has mis-
included in the caption of every written motion. akenly designated a defense as a counterclaim or a counterclaim

. ; . as a defense, the court, if justice so requires, shall permit amend-
(¢) When deemed madén computing any period of ime pre- et of the pleading to conform to a proper designation. If an

scribed or allowed by the statutes governing procedure in Ci¥lirmative defense permitted to be raised by motion under s.
actions and special proceedings, a motion which requires nolgs o6 (2) is so raised, it need not be set forth in a subsequent
under s. 801.15 (4) shall be deemed made when it is served WiHhding.

its notice of motion. . .
dol (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to
h (ﬁ) DEQ”URREESAND PLEASABOLISHED. Demurrers and pleas \yhich a responsive pleading is required, other than those as to the
shall not be used. fa::t, nature and extent of injury and damage, are admitted when

History: Sup. Ct. Order, 67 Wis. 2d 585, 614 (1975); Sup. Ct. Order, 104 Wis. . f : :
xi (1981); Sup. Ct. Order, 171 Wis. 2d xix (1992); 2005 a. 253; 2007 a. 97. At denied in the responsive pleading, except that a party whose

Judicial Council Committee’s Note on sub. (1), 198Bee 1981 Note to s. 802.02 prior pleadings set forth all denials and defenses to be relied upon

(4). [Re Order effective Jan. 1, 1982] , ) in defending a claim for contribution need not respond to such
In the absence of an answer to a cross claim and in the absence of any other re;

sive pleadings, a court may deem facts alleged in the cross claim and submisségﬁgn' ,Averments "_1 a pleadlng to which no re_sponswe Pleadmg
filed in connection with a summary judgment motion admitted for purposes of suts-required or permitted shall be taken as denied or avoided.

(b) A demand for judgment for the relief the pleader seeks.
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(5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a) (4) OfFicIAL DOCUMENTORACT. In pleading an official docu-
Each averment of a pleading shall be simple, concise, and direatnt or official act it is sufficient to aver that the document was
No technical forms of pleading or motions are required. issued or the act done in compliance with the law.

(b) A party may set forth 2 or more statements of a claim or (5) JubGMENT. In pleading a judgment or decision of a domes-
defense alternatively or hypothetically, either in one claim ¢ic or foreign court, judicial or quasi-judicial tribunal, or of a
defense or in separate claims or defenses. When 2 or more staiard or officer, it is sufficient to aver the judgment or decision
ments are made in the alternative and one of them if made ing@hout setting forth matter showing jurisdiction to render it.
pendently would be sufficient, the pleading is not made insuffi- (6) LiseL orsLANDER. In an action for libel or slander, the par-
cient by the insufficiency of one or more of the alternativcular wordscomplained of shall be set forth in the complaint, but
statements. A party may also state as many separate claimg @it publication and their application to the plaintiff may be stated
defenses as the party has regardless of consistency and whejfégérally.
based orkegal or equitable grounds. All statements shall be ma ©(7) SaLEs oF Goops,Tc. In an action involving the sale and

subject to the obligations set forth in s. 802.05. delivery ofgoods or the performing of labor or services, or the fur-
(6) ConsTRuCTIONOF PLEADINGS. All pleadings shall be so nishing of materials, the plaintiff may set forth and number in the
construed as to do substantial justice. complaint the items of the plaintiff’s claim and the reasonable

History: Sup. Ct. Order, 67 Wis. 2d 585, 616 (1975); 1975 c. 218; Sup. Ct. Or lue or agreed price of each. The defendant by the answer shall

82 Wis. 2d ix (1978); Sup. Ct. Order, 104 Wis. 2d xi (1981); 1987 a. 256; 1993 a. . e - .
Cross Reference:See s. 806.01 (1) (c) for effect of demand for judgment or wal dicate specmcally those items defendant dISDUteS and whether

of such demand in the complaint in case of judgment by default. n _reSPeCt to de_livery or performance, reas_onable value or agreed
Cross Reference: See ss. 891.29 and 891.31 as to the effect of not denying price. If the plaintiff does not so plead the items of the claim, the
allegation in the complaint of corporate or partnership existence. plaintiff shall deliver to the defendant, within 10 days after service

Judicial Council Committee’s Note, 1977 Sub. (1) is amended to allow a plead . . .
ing setting forth a claim for relief under the Rules of Civil Procedure to contain a shdft @ demand therefor in writing, a statement of the items of the

and plain statement of any series of transactions, occurrences, or events under yglahtiff’s claim and the reasonable value or agreed price of each.

a claim for relief arose. This modification will allow a pleader in a consumer protec- . ..
tion oranti-trust case, for example, to plead a pattern of business transactions, occur(8) TIME AND PLACE. For th? purpose of testing thefmjlénCy
rences or events leading to a claim of relief rather than having to specifically plefda pleading, averments of time and place are material and shall

eachand every transaction, occurrence or event when the complaint is based on aq?tt:onsidered like all other averments of material matter
tern or course of business conduct involving either a substantial span of time or multi- :

ple and continuous transactions and events. The change is consistent with Rule 8 (49) FORECLOSURE. In an action for foreclosure of real property,
(2) of the Federal Rules of Civil Procedure. [Re Order effective July 1, 1978] the Complalnt may not name a tenant of residential real property

Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and s : I ;
802.07 (6) repealed to limit the circumstances in which a responsive pleading 52 defendant unless the tenant has a lien or ownership interest in

claimfor contribution is required. A claim for contribution is a claim for relief undethe real property.
sub.(1) which normally requires an answer, reply or third—party answer. The amendHistory: Sup. Ct. Order, 67 Wis. 2d 585, 619 (1975); 1975 c. 218; 2009 a. 28.

ment to sub. (4), however, eliminates this requirement where the party from whong, 1, (g subjects claims lacking averments of time to motions for a more definite
contribution is sought has already pleaded all denials and defenses to be relied Up@Bment and not to motions to dismiss for failure to state a claim. Schweiger v.
in defending the contribution claim. [Re Order effective Jan. 1, 1982] Loewi & Co., Inc. 65 Wis. 2d 56, 221 N.W.2d 882 (1974).

Sub. (2) does not authorize denials for lack of knowledge or information solely torpe “American rule” of absolute judicial immunity from liability for libel or slan-
obtain delay. An answer that does so is frivolous under [former] s. 814.025 (3) () provides that writings made by an attorney of record in a pending lawsuit apply
First Federated Savings Bank v. McDonah, 143 Wis. 2d 429, 422 N.W.2d 113 (f&his state if the statements made are relevant to the matters being considered and
App. 1988). . o . . . are made in a procedural context recognized as affording absolute privilege. Con-
~ Insurers must plead and prove their policy limits prior to a verdict to restrict therters Equip. Corp. v. Condes Corp. 80 Wis. 2d 257, 258 N.W.2d 712 (1977).
judgment to the policy limits. Price v. Hart, 166 Wis. 2d 182, 480 N.W.2d 249 (Ct.\yhen dibel action is based on conduct rather than words, sub. (6) is not applicable.
Ap/!\lcgr%lf)ér punitive damages on a tort claim is subject to sub. (1m) (@). A demasnt robin v. Northridge Lakes Development Co. 94.\2d 1, 287 N.\i2d 747 (1980).

o i ; " ’ - ub. (2) does not prevent the trial court from amending the pleadings to conform
for a specific amount in violation of sub. (1m) (@) is a nullity. Apex Electronics Corpy, the(ezlidence pu?suant to s. 802.09 as long as the pgrties’?sither gonsent or have

v. Gee, 217 Wis. 2d 378, 577 N.W.2d 23 (1998), 97-0353. h o ; :
The effect of the court striking a defendant’s answer is that the defendant faile&k (ig%%(;e to submit additional proof. Maiers v. Wang, 192 Wis. 2d 115, 531 N.W.2d

deny the plaintiff's allegations and, therefore, is deemed to have admitted them. “Ag; .- (2) requires specification of the time, place, and content of an alleged false

insured’s answers do not inure to an insurers benefit. Such a proposition is con : : . ! : iy
to the direct action statute, s. 632.24. Estate of Otto v. Physicians Insurance Comt{ efsec\}i?g%]édélIt?q%aﬁéoprlses\,l\éirtgttiggdg ?iirlie;zgttggéglfg &%L?geﬁl%ah:lﬁg rtt(l)c\tjvll?(grlr? ¢

of Wisconsin, Inc. 2007 WI App 192, 305 Wis. 2d 198, 739 N.W.2d 599, 06-15 : -
Affirmed, 2008 W1 78, 311 Wis. 2d 84, 751 N.W.2d 805, 06-1566. qW?STgﬂ%sge“g‘;g"pf\,vy_ggezn;id%bfg'ggg_s of Kenwood v. Green, 2000 Wi App 217, 239

802.03 Pleading special matters. (1) CAPACITY. Itisnot gno 04 Form of pleadings. (1) CapTiON. Every pleading
necessary to aver the capacity of a party to sue or be sued Okl contain a caption setting forth the name of the court, the
authority of a party to sue or be sued in a representative capagéye, the title of the action, the file number, and a designation as
or the legal existence of an organized association of persons fhat go2.01 (1). If a pleading contains motions, or an answer or
is made a party. If a party desires to raise an issue as to the@ﬂ/ contains cross claims or counterclaims, the designation in
existence oéiny party or the capacity of any party to sue or be SUg caption shall state their existence. In the complaint the caption
or the authority of a party to sue or be sued in a representaiiy@ne action shall include the standardized description of the case
capacitythe party shall do so by specific negative averment whigfyssificationtype and associated code number as approved by the
shall include such supporting particulars as are peculiarly withiftector of state courts, and the title of the action shall include the
the pleader’s knowledge, or by motion under s. 802.06 (2). names and addresses of all the parties, indicating the representa-
(2) FrAUD, MISTAKE AND CONDITION OFMIND. In allaverments tive capacity, if any, in which they sue or are sued and, in actions
of fraud or mistake, the circumstances constituting fraud or misy or against a corporation, the corporate existence and its domes-
take shall be stated with particularity. Malice, intent, knowledggc or foreign status shall be indicated. In pleadings other than the
and other condition of mind of a person may be averred generattymplaint, it is siffcient to state the name of the first party on each
(3) ConDITIONS PRECEDENT. In pleading the performance orside with an appropriate indication of other parties. Every plead-
occurrence of conditions precedent in a contract, it shall notipg commencing an action under s. 814.61 (1) (a) or 814.62 (1) or
necessary to state the facts showing such performance or octlirand every complaint filed under s. 814.61 (3) shall contain in
rence but it may be stated generally that the party duly performé@e caption, if the action includes a claim for a money judgment,
all the conditions on his or her part or that the conditions hagestatement of whether the amount claimed is greater than the
otherwise occurred or both. A denial of performance or occ@nount under s. 799.01 (1) (d).
renceshall be made specifically and with particularitythé aver- (2) PaRAGRAPHS; SEPARATE STATEMENTS. All averments of
ment of performance or occurrence is controverted, the pactgim or defense shall be made in numbered paragraphs, the con-
pleading rformance or occurrence shall be bound to establishtemts of each of which shall be limited as far as practicable to a
the trial the facts showing such performance or occurrence. statement of a single set of circumstances; and a paragraph may
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be referred to by number in all succeeding pleadings. Each claim(b) Nature of sanction; limitations A sanction imposed for
founded upon a separate transaction or occurrence and eaglation of this rule shall be limited to what is sufficient to deter
defense other than denials shall be stated in a separate claimepetition of such conduct or comparable conduct by others simi-
defense whenever a separation facilitates the clear presentatidarnf situated. Subject to the limitations in subds. 1. and 2., the
the matters set forth. A counterclaim must be pleaded as suchsamttion may consist of, or include, directives of a nonmonetary
the answer must demand the judgment to which the defendaature, an order to pay a penalty into court, or, if imposed on
supposes to be entitled upon the counterclaim. motion and warranted for effective deterrence, an order directing

(3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead- Payment to the movant of some or all of the reasonable attorney
ing may be adopted by reference in a different part of the saffies and other expenses incurred as a direct result of the violation
pleading or in another pleading or in any motion. A copy of aggbject to all of the following:
written instrument which is an exhibit to a pleading is a part 1. Monetary sanctions may not be awarded against a repre-
thereof for all purposes. sented party for a violation of sub. (2) (b).

History: Sup. Ct. Order, 67 Wis. 2d 585, 621 (1975); 1975 c. 218; Sup. Ct. Order, i 'S ini-
17 WY e (1992): 1995 a. 27 2007 &, 97, p > 2. Monetary sanctions may not be awarded on the court's ini
tiative unless the court issues its order to show cause before a vol-
802.05 Signing of pleadings, motions, and other untarydismissal or settlement of the claims made by or against the

papers; representations to court: sanctions. (1) SiGNA- party that is, or whose attorneys are, to be sanctioned.

TURE. Every pleading, written motion, and other paper shall be (¢) Order. When imposing sanctions, the court shall describe
signed by at least one attorney of record in the attorney’s indivi€ conduct determined to constitute a violation of this rule and
ual name, or, if the party is not represented by an attorney, sgxplain the basis for the sanction imposed.

be signed by the party. Each paper shall state the signer’s addre¢d) PRISONERLITIGATION. (&) A court shall review the initial
and telephone number, and state bar number, if any. Except wpleading asoon as practicable after the action or special proceed-
otherwise specifically provided by rule or statute, pleadings neieg is filed with the court if the action or special proceeding is
not be verified or accompanied by affidavit. An unsigned papesmmenced by a prisoner, as defined in s. 801.02 (7) (a) 2.

shall be stricken unless omission of the signature is correctedb) The court may dismiss the action or special proceeding
promptly after being called to the attention of the attorney or parynder par(a) without requiring the defendant to answer the plead-

(2) REPRESENTATIONSTO COURT. By presenting to the court, ing if the court determines that the action or special proceeding
whether bysigning, filing, submitting, or later advocating a pleadmeets any of the following conditions:

ing, written motion, or other paper, an attorney or unrepresented 1. The action or proceeding is frivolous, as determined by a
party iscertifying that to the best of the person’s knowledge, infotiolation of sub. (2).

mation, and belief, formed after an inquiry reasonable under the 5 1he action or proceeding is used for any improper purpose,

circumstances, all of the following: _ such as to harass, to cause unnecessary delay or to needlessly
(a) Thepaper is not being presented for any improper purposggrease the cost of litigation.

such as to harass or to cause unnecessary delay or needles§ The action of proceeding seeks monetary damages from a
increase in the cost of litigation. defendant who is immune from such relief.

(b) The claims, defenses, and other legal contentions stated ing - e action or proceeding fails to state a claim upon which
the paper are warranted by existing law or by a nonfrivolous arQUfief may be granted.

ment for the extension, modification, or reversal of existing law L . . .
(c) If a court dismisses an action or special proceeding under

or the establishment of new law. - L
(c) The allegations and other factual contentions stated in ar. (b) the court shall notify the department of justice or the attor-
g representing the political subdivision, as appropriate, of the

paper have evidentiary support or, if specifically so identified, §igsmissal by a procedure developed by the director of state courts
likely to have evidentiary support after a reasonable opportunj cooperation with the department of justice.

for further investigation or discovery. (d) The dismissal of an action or special proceeding under par.

(d) The denials of factual contentions stated in the paper 8¢ joes not relieve the prisoner from paying the full filing fee
warranted onhe evidence or, if specifically so identified, are redlated to that action or special proceeding.

sonably based on a lack of information or belief. (5) INAPPLICABILITY TO DISCOVERY. Subsections (1) to (3) do

(3) SancTions. If, after notice and a reasonable opportunit ; : e
to respond, the court determines that sub. (2) has been violatedx- ! apg:%/dt(r)nglt?glnossa:gtsaarrédsclijlsﬁe%\;etgySrslqggifgir?os %%ZSES objec

! . X |
court may impose an appropriate sanction upon the attorneys, 1"J‘I‘-’Hstory: Sup. Ct. Order, 67 Wis. 2d 585, 622 (1975); 1975 c. 218; 1987 a. 256;
firms, or parties that have violated sub. (2) or are responsible $ap.ct. Order, 161 Wis. 2d xvii (1991); Sup. Ct. Order, 171 Wis. 2d xix (1992); 1997
the violation in accordance with the f0||owing: a. 133; Sup. Ct. Order No. 03-06, 2005 WI 38, 278 Wis. 2d xiii; Sup. Ct. Order No.
. . . s N . 03-06A, 2005 WI 86, 280 Wis. 2d xiii; 2005 a. 253.

(@) How initiated. 1. ‘By motion.” A motion for sanctions  comments: When adopted in 1976, former ss. 802.05 was patterned on the origi-

under this rule shall be made separately from other motionsnelrversion of Rule 11 of the Federal Rules of Civil Procedure (FRCP 11). Subse-
; i ; tly, the legislature adopted in 1978 s. 814.025, entitled costs upon frivolous

requests and Shal.l describe the specific Cond.UCt 3”999" to vio s and counterclaims. Circuit courts have used essentially the same guidelines
sub. (2). The motion shall be served as provided in s. 801.14, iRide determination of frivolousness under both sections. J&sirt v. Jerome
shall not be filed with or presented to the court unless, within Pdods 227 Wis. 2d 531, 549, 597 N.W.2d 744 (1999). Section 814.025(4), adopted

: : ; 88, provided that “to the extent s. 802.05 is applicable and differs from this sec-
days after service of the motion or such other peHOd as the Cdﬁd ;' S. 802.05 applies.” Subsection (4) was adopted pursuant to 1987 Act 256, the

may prescribe, the challenged paper, claim, defense, contentiameAct that updated section 802.05 to conform with the 1983 amendments to FRCP
allegation or denial is not withdrawn or appropriately correctedule 11. Howeve-RCP 11 has since undene substantial revision, most recently

; g in 1993. The court now adopts the current version of FRCP 11, pursuant its authority
If Warranted, the court may award to the party _pre_valllng on tﬁlﬁljer s. 751.12 to regulate pleading, practice and procedure in judicial proceedings.
motion reasonable expenses and attorney feesred in present- Thecourt's intent is to simplify and harmonize the rules of pleading, practice and pro-

ing or opposing the motion. Absent exceptional circumstancegdureand to promote the speedy determination of litigation on the merits. In adopt-
Y PP g P |énggjthe 1993 amendments to FRCP 11, the court does not intend to deprive a party

a .laW fil’m. shall be held jOinFly responsible for violations COMronged by frivolous conduct of a right to recovery; rather, the court intends to pro-
mitted by its partners, associates, and employees. vide Wisconsin courts with additional tools to deal with frivolous filing of pleadings
‘ o initiativa ! ; I nd other papers. Judges and practitioners will now be able to look to applicable deci-
2. ‘Oncourts mlt_la_tlve' On 'tS_QW” initiative, the court ma sions of federal courts since 1993 for guidance in the interpretation and application
enter an order describing the specific conduct that appears to f@re mandates of FRCP 11 in Wisconsin.

late sub. (2) and directing an attorney, law firm, or party to show02.05 (3)Sanctions. Factors that the court may consider in imposing sanctions
: : ; e ingludethe following: (1) Whether the alleged frivolous conduct was part of a pattern
cause Why it has not violated sub. (2) with the SpeCIfIC Cond"é&ctivity or an isolated event; (2) Whether the conduct infected the entire pleading

described in the court’s order. or was an isolated claim or defense; and (3) Whether the attorney or party has engaged
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in similar conduct in other litigation. Sanctions authorized under s. 802.05(3) nalieged fact. At other times a denial is permissible because, after an appropriate
include araward of actual fees and costs to the party victimized by the frivolous canvestigation, a party has no information concerning the matter or, indeed, has a rea-
duct. sonable basis for doubting the credibility of the only evidence relevant to the matter.
802.05 (4) Prisoner litigation. On April 17, 1998, the legislature amended [for-A party should not deny an allegation it knows to be true; but it is not required, simply
mer] section 802.05 as part of the Prisoner Litigation Reform Act. 1997 Act 133pscause it lacks contradictory evidence, to admit an allegation that it believes is not
14. The legislature added language that requires courts to perform an initial reviee.
of pleadings filed by prisoners and permits dismissal if the pleadings are frivolousThe changes in subdivisions (b)(3) and (b)(4) will serve to equalize the burden of
usedfor an improper purpose, seek damages from a defendant who is immune, otffailrule upon plaintiffs and defendants, who under Rule 8(b) are in effect allowed to
to state a claim. This language has been retained in s. 802.05, as repealed and de@igallegations by stating that from their initial investigation they lack sufficient
ated by this Sup. Ct. Order. information toform a belief as to the truth of the allegation. If, after further investiga-
1993 Federal Advisory Committee Notes to Rule 11 of the Federal Rules of tion or discovery, a denial is no longer warranted, the defendant should not continue
Civil Procedure. The 1993 Federal Advisory Committee Notes to Rule 11 of thi® insist on that denial. While sometimes helpful, formal amendment of the pleadings
Federal Rules of Civil Procedure are printed for information purposes and havetoorithdraw an allegation or denial is not required by subdivision (b).
been adopted by the court. Arguments for extensions, modifications, or reversals of existing law or for cre-
Purpose of revision. This revision is intended to remedy problems that havgtion of new law do not violate subdivision (b)(2) provided they are “nonfrivolous.”
arisen irthe interpretation and application of the 1983 revision of the rule. For empilihis establishes an objective standard, intended to eliminate any “empty—head pure—
cal examination of experience under the 1983 rule, see, e.g., New York State lgirt” justification for patently frivolous arguments. However, the extent to which a
Committee on Federal Courts, Sanctions and Attorneys’ Fees (1987); T. Willgifiggant has researched the issues and found some support for its theories even in
TheRule 11Sanctioning Process (1989); American Judicature Society, Report of #hority opinions, in law review articles, or through consultation with other attorneys
Third Circuit Task Force on Federal Rule of Civil Procedure 11 (S. Burbank eghould certainly b&aken into account in determining whether paragraph (2) has been
1989); E. Wiggins, T. Willging, and D. Stienstra, Report on Rule 11 (Federal Judici@lated. Although arguments for a change of law are not required to be specifically
Center 1991). For book-length analyses of the case law, see G. Joseph, Sancgengentified, a contention that is so identified should be viewed with greater tolerance
TheFederal Law of Litigation Abuse (1989); J. Solovy, The Federal Law of Sanctioggder the rule.
(1991); G. Vairo, Rule 11 Sanctions: Case Law Perspectives and Preventive Measurgfe court has available a variety of possible sanctions to impose for violations,
(1991). . o . _such as striking the offending paper; issuing an admonition, reprimand, or censure;
The rule retains the principle that attorneys and pro se litigants have an obligatiuiring participation in seminars or other educational programs; ordering a fine
to the court to refrain from conduct that frustrates the aims of Rule 1. The revisgyable to the court; referring the matter to disciplinary authorities (e ipase of
broadenshe scope of this obligation, but places greater constraints on the imposiig@vernment attorneys, to the Attorney General, Inspector General, or agency head),
of sanctions and should reduce the number of motions for sanctions presented tgtfeSee Manual for Complex Litigation, Second, s. 42.3. The rule does not attempt
court. New subdivision (d) removes from the ambit of this rule all discovery requesis,enumerate the factors a court should consider in deciding whether to impose a sanc-
responses, objections, and motions subject to the provisions of Rule 26 throughigif.or what sanctions would be appropriate in the circumstances; but, for emphasis,
Subdivision (a). Retained in this subdivision are the provisions requiring signat does specifically note that a sanction may be nonmonetary as well as monetary.
tures on pleadings, written motions, and other papers. Unsigned papers are Wwhether the improper conduegs willful, or negligent; whether it was part of a pat-
received by the Clerk, but then are to be stricken if the omission of the signaturgeis of activity, or an isolated event; whether it infected the entire pleading, or only
not corrected promptly after being called to the attention of the attorney or pro se ditie particular count or defense; whether the person has engaged in similar conduct
gant. Correction can be made by signing the paper on file or by submitting a duplicai@ther litigation; whether it was intended to injure; whégafithad on the litigation
that contains the signature. A court may require by local rule that papers contain gsidicess inime or expense; whether the responsible person is trained in the law; what
tional identifying information regarding the parties or attorneys, such as telephemgountgiven the financial resources of the responsible person, is needed to deter that
numbers to facilitate facsimile transmissions, though, as for omission of a signatgegsonfrom repetition in the same case; what amount is needed to deter similar activ-
the paper should not be rejected for failure to provide such information. ity by other litigants: all of these may in a particular case be proper considerations.
The sentence in the former rule relating to the effect of answers under oath i’ he court has significant discretion in determining what sanctions, if any, should be
longerneeded and has been eliminated. The provision in the former rule that signingosedhor a violation, subject to the principle that the sanctions should not be more
a paper constitutes a certificate that it has been read by the signer also has been séivigire than reasonably necessary to deter repetition of the conduct by the offending
nated as unnecessary. The obligations imposed under subdivision (b) obviopsigon or comparable conduct by similarly situated persons.
requirethat a pleading, written motion, or other paper be read before it is filed or subSince the purpose of Rule 11 sanctions is to deter rather than to compensate, the
mitted to the court. rule provides that, if a monetary sanction is imposed, it should ordinarily be paid into
Subdivisions (b) and (c). These subdivisions restate the provisions requiringourt as a penalty. However, under unusual circumstances, particularly for (b)(1)
attorneys and pro se litigants to conduct a reasonable inquiry into the law and faigkations,deterrence may be iriettive unlesshe sanction not only requires the per-
before signing pleadings, written motions, and other documents, and prescritgog violating the rule to make a monetary payment, but also directs that some or all
sanctiondor violation of these obligations. The revision in part expands the responsi-this payment be made to those injured by the violation. Accordingly, the rule
bilities of litigants to the court, while providing greater constraints and flexibility iauthorizes the court, if requested imation and if so warranted, to award attorney’s
dealing with infractions of the rule. The rule continues to require litigants to “stofiees to another party. Any such award to another party, however, should not exceed
and-think” before initially making legal or factual contentions. It also, howevethe expenses and attorneys’ fees for the services directly and unavoidably caused by
emphasizethe duty of candor by subjecting litigants to potential sanctions for insighe violation of the certification requirement. If, for example, a wholly unsupportable
ing upon a position after it is no longer tenable and by generally providing protectsmunt were included in a multi-count complaint or counterclaim for the purpose of
against sanctions if they withdraw or correct contentions after a potential violatiegedlessly increasing the cost of litigation to an impecunious adversary, any award
is called to their attention. of expenses should be limited to those directly caused by inclusion of the improper
The rule applies only to assertions contained in papers filed with or submitteccesint, and not those resulting from the filing of the complaint or answer itself. The
the court. It does not cover matters arising for the first time during oral presentatiewsrd shoulahot provide compensation for services that could have been avoided by
to the court, when counsel may make statements that would not have been maafe ¢farlier disclosure of evidence or an earlier challenge to the groundless claims or
there had been more time for study and reflection. However, a litigant's obligatiatefenses. Moreover, partial reimbursemeriee$ may constitute a sufficient deter-
with respect to the contents of these papers are not measured solely as of the timéehtyith respect to violations by persons having modest financial resources. In cases
are filed with or submitted to the court, but include reaffirming to the court and ad\aFoughtunder statutes providing for fees to be awarded to prevailing parties, the court
cating positions contained in those pleadings and motions after learning that tsleguld not employ cost-shifting under this rule in a manner that would be inconsis-
cease to have any merit. For example, an attorney who during a pretrial conferé@iggvith the standards that govern the statutory award of fees, such as stated in Chris-
insists on @laim or defense should be viewed as “presenting to the court” that contéiansburg Garment Co. v. EEOC, 434 U.S. 412 (1978).
tion and would be subject to the obligations of subdivision (b) measured as of tharhe sanction should be imposed on the persons — whether attorneys, law firms,
time. Similarly, if after a notice of removal is filed, a party urges in federal court the parties — who have violated the rule or who may be determined to be responsible
allegations of a pleading filed in state court (whether as claims, defenses, or in f§isthe violation. The person signing, filing, submitting, or advocating a document
putesregarding removal or remand), it would be viewed as “presenting” — and henegs a nondelegable responsibility to the court, and in most situations is the person to
certifying to the district court under Rule 11 — those allegations. be sanctioned for a violation. Absent exceptional circumstances, a law firm is to be
Thecertification with respect to allegations and other factual contentions is revidezld also responsible when, as a result of a motion under subdivision (c)(1)(A), one
in recognition that sometimes a litigant may have good reason to believe that a ¢ds partners, associates, or employees is determined to have violated the rule. Since
is true or false but may need discovery, formal or informal, from opposing partiessach anotion may be filed only if the offending paper is not withdrawn or corrected
third persons to gather and confirm the evidentiary basis for the allegatiterarice  within 21days after service of the motion, it is appropriate that the law firm ordinarily
of factual contentions in initial pleadings by plaintiffs or defendants when specifie viewed as jointly responsible under established principles of agency. This provi-
cally identified as made on information and belief does not relieve litigants from tsien is designed to remove the restrictions of the former rule. Cf. Pavelic & LeFlore
obligation to conduct an appropriate investigation into the facts that is reasonablslarvel Entertainment Group, 493 U.S. 120 (1989) (1983 version of Rule 11 does
under the circumstances; it is not a license to join parties, make claims, or pregehpermit sanctions against law firm of attorney signing groundless complaint).
defenses without any factual basis or justification. Moreover, if evidentiary supportThe revision permits the court to consider whether attiemeys in the firm, co—
is not obtained after a reasonable opportunity for further investigation or discovesyunsel, other law firms, or the party itself should be held accountable for their part
the party has a duty under the rule not to persist with that contention. Subdivisionftjausing a violation. When appropriate, the court can make an additional inquiry
does not require a formal amendment to pleadings for which evidentiary supporhigrder to determine whether the sanction should be imposed on such persons, firms,
not obtained, but rather calls upon a litigant not thereafter to advocate such claimsr @arties either in addition to or, in unusual circumstances, instead of the person actu-
defenses. ally making the presentation to the court. For example, such an inquiry may be appro-
The certification is that there is (or likely will be) “evidentiary support” for thepriate in cases involving governmental agencies or other institutional parties that fre-
allegation, not that the party will prevail with respect to its contention regarding theently impose substantial restrictions on the discretion of individual attorneys
fact. That summary judgment is rendered against a party does not necessarily negaployed by it.
for purposes of this certification, that it had no evidentiary support for its position.Sanctions that involve monetary awards (such as a fine or an award of attorney’s
On the other hand, if a party has evidence with respect to a contention that wouldfgigs)may not bémposed on a represented party for causing a violation of subdivision
fice to defeat a motion for summary judgment based thereon, it would héwiesuf  (b)(2), involving frivolous contentions of law. Monetary responsibility for such
“evidentiary support” for purposes of Rule 11. violations is more properly placed solely on the party’s attorneys. With this limita-
Denials of factual contentions involve somewhat different considerations. Oftéion, the ruleshould not be subject to attack under the Rules Enabling Act. iBge W
of course, a denial is premised upon the existence of evidence contradictingvth@oastal Corp., __ U.S. __ (1992); Business Guides, Inc. v. Chromatic Commu-
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nications Enter. Inc., _ U.S.___ (1991). This restriction does not limit the court’s ordinarily be employed when imposing a sanctioder the court’s inherent powers.
power to impose sanctions or remedial orders that may have collateral financial ¢enally, it should be noted that Rule 11 does not preclude a party from initiating an
sequencespon a party, such as dismissal of a claim, preclusion of a defense, or prépdependent action for malicious prosecution or abuse of process.
ration of amended pleadings. This section does not allow a “good faith” defense, but imposediemative duty
Explicit provision is made for litigants to be provided notice of the alleged violaf reasonable inquiry before filing. A party prevailing on appeal in defense of an
tion and an opportunity to respond before sanctions are imposed. Whether the mattardunder this section is entitled to a further award without showing that the appeal
should be decided solely on the basis of written submissions or should be schedtgeff is frivolous under s. 809.25 (3). Riley v. Isaacson, 156 Wis. 2d 249, 456 N.W.2d
for oral agument (or, indeed, for evidentiary presentation) will depend on the circug9 (Ct. App. 1990).
stances. If the court imposes a sanction, it must, unless waived, indicate its reasoRg unsigned summons served with a signed complaint is a technical defect, which
in a written order or on the record; the court should not ordinarily have to explainifshe absence of prejudice does not deny the trial court personal jurisdiction. This
denial of a motion for sanctions. Whether a violation has occurred and what saj&tion places a personal obligation on the attorney to assure that there are grounds
tions, if any, to impose for a violation are matters committed to the discretion of 3¢ the contents of the pleading, which is satisfied by the signing of the complaint.

trial court; accordingly, as under current law, the standard for appellate review®{{dis v. LaCrosse Products, Inc. 198 Wis. 2d 396, 542 N.W.2d 454 (1996),
thesedecisions will be for abuse of discretion. See Cooter & Gell v. Hartmarx Corgg-2121.

496 U.S. 384 (1990) (noting, however, that an abuse would be established if the co e return of a writ of certiorari is an “other document” under this section. Attor-

g?tsﬁgt;?gm% g)n an efroneous view of the law or on a clearly erroneous assessm@Uailure to verify its correctness before signing the return was ground for sanctions.
o ) ) ) S State ex rel. Campbell v. Town of Delavan, 210 Wis. 2d 239, 565 N.W.2d 209 (Ct.

Therevision leaves for resolution on a case—by-case basis, considering the par]4i 5. 1997), 96-1291
lar circumstances involved, the question as to when a motion for violation of Rule 'deterrﬁining the reasonableness of an attorney’s inquiry, a court must consider:
should be served and when, if filed, it should be decided. Ordinarily the motighine amount of time the attorney had to investigate the claims; 2) the extent to which
should be served promptly after the inappropriate paper is filed, and, if delayed §0attomey had to rely on the client for the underlying facts; 3) whether the case was
long, may be viewed as untimely. In other circumstances, it should not be served upfile siedrom another attorney:; 4) the complexity of the facts; and 5) whether discov-
the other party has had a reasonable opportunity for discovery. Given the “safe Bafiyould benefit the factual record. At minimum some affirmative investigation is
bor” provisions discussed below, a party cannot delay serving its Rule 11 motion uired. Belich v. Szymaszek, 224 Wis. 2d 419, 592 N.W.2d 254 (Ct. App. 1999)
conclusion of the case (or judicial rejection of the offending contention). 97_3447' : ! : ! o : : !

_Rule 11 motions should not be made or threatened for minor, inconsequentiathe incorporation of this section by s. 814.025 allows the trial court on a motion
violations of the standards prescribed by subdivision (b). They should not figd under s. 814.025 to award attorney fees based on both sections. Belich v. Szy-
employed as a discovery device or to test the legal sufficiency or efficacy of alle zek, 224 Wis. 2d 419, 592 N.W.2d 254 (Ct. App. 1999), 97-3447.
tions in the pleadings; other motions are available for those purposes. Nor S'hgﬁﬁplaintil‘f need not as a matter of course exhaust outside sources of information
Rule 11 motions be prepared to emphasize the merits of a party’s position, to exgfire embarking on formal discovery. However, a plaintiff may not rely on formal
an unjust settlement, to intimidate an adversary into withdrawing contentions that@&overy to establish the factual basis of its cause of action, thereby escaping the
fairly debatable, to increase the costs of litigation, to create a conflict of interggl\dates of ss. 802.05 and 814.025, when the required factual basis could be estab-
between attorney and client, or to seek disclosure of matters otherwise protectegbR¥q without discoveryJandrt v. Jerome Foods. Inc. 227 Wis. 2d 531. 597 N.W.2d
the attorney—client privilege or the work—product doctrine. As under the prior rulgy4 (1999), 98-0885. ' '
the court may defer its ruling (or its decision as to the identity of the persons to bgg siandard for determining whethesi@im may be dismissed under sub. (3) (b)
sanctioned) until final resolution of the case in order to avoid immediate conflicts pfis the same standard applied in a normal civil case for failure to state a claim upon
interestand to reduce the disruption created if a disclosure of attorney—client commiifich relief can be granted. A case should be dismissed only if it is quite clear that
nications is needed to determine whether a violation occurred or to identify the pet$Qfer no circumstances can a plaintiff reco®tate ex rel. Adell v. Smith, 2001 WI
responsible for the violation. , App 168, 247 Wis. 2d 260, 633 N.W.2d 231, 00-0070.

_ The rule provides that requests for sanctions must be made as a separate motigistamped reproduction of a signature does not satisfy s. 801.09 (3), and correcting
i.e.,not simply included as an additional prayer for relief contained in another motigRe signature a year after receiving notice of the defect is not timely under sub. (1) (a).
The motion for sanctions is not, however, to be filed until at least 21 days (or sy error must be promptly corrected, or else the certification statute and the protec-
otherperiod as the court may set) after being served. If, during this period, the alleggf it was intended to afford is rendered meaningless. Novak v. Phillips, 2001 WI
violation is corrected, as by withdrawing (whether formally or informally) somg, p 156, 246 Wis. 2d 673, 631 N.W.2d 635, 00-2416. See also Schaefer v. Riegel-
allegation or contention, the motion should not be filed with the court. These prayjan 2002 Wi 18, 250 Wis. 2d 494, 639 N.W.2d N.W.2d 715, 00-2157 reversing the
sions are intended to provide a type of “safe harbor” against motions under Rule,éﬂﬂi'ng of Novakthat the error was technical and not fundamental.

in that a party will not be subject to sanctions on the basis of another party’s motiop symmons and complaint signed by an attorney not licensed in the state contained
unless, after receiving the motion, it refuses to withdraw that position or to acknowltyndamental defect that deprived the circuit court of jurisdiction even though the
edge candidly that it does not currently have evidence to support a specified alleggiature was made on behalf and at the direction of a licensed attorney. Schaefer v.
tion. Under the former rule, parties were sometimes reluctant to abandon a ques gelman, 2002 W1 18, 250 Wis. 2d 494, 639 N.W.2d N.W.2d 715, 00-2157.

able contention lest that be viewed as evidence of a violation of Rule 11; under thehetailure to sign a notice of appeal can 'be corrected and does not compel immedi-
revision, the timely withdrawal of a contention will protect a party against a motigfle dismissal. State v. Seay, 2002 WI App 37, 250 Wis. 2d 761, 641 N.W.2d 437
for sanctions. 00-3490. ’ ' ' ' '

To stress the seriousness of a motion for sanctions and to define precisely the corhe handwritten signature on a summons and complaint of an attorney of record
duct claimed to violate the rule, the revision provides that the “safe harbor” periglo had been suspended from the practice of law was a fundamental defect. The
begins taun only upon service of the motion. In most cases, howewensel should  defectwas not cured when an amended complaint was filed with new counsel's signa-
be expected to give informal notice to the other party, whether in person or by a tglee but when no amended or corrected summons was ever filed. Town of Dunkirk
phone call or letter, of a potential violation before proceeding to prepare and Se&JVEity of Stoughton, 2002 WI App 280, 258 Wis. 2d 805, 654 N.W.2d 488, 02-0166.
a Rule 11 motion. The circuit court’s sua sponte dismissal of a petition for a writ of certiorari did not

As under former Rule 11, the filing of a motion for sanctions is itself subject to thivlatethe right to due process or equal protection. Due process was satisfied because
requirements ahe rule and can lead to sanctions. However, service of a cross motigrconstructive notice under sub. (3) (b), together with post-dismissal procedures
under Rule 11 should rarely be needed since under the revision the court may awdflable to the prisoner. Equal protection was satisfied because the initial pleading
to the person who prevails on a motion under Rule 11 — whether the movant orrthgewprocedure satisfied the rational basis test. Schatz v. McCaRfia8/W! 80,
target of the motion — reasonable expenses, including attorney’s fees, incurregdgs Wis. 2d 83, 664 N.W.2d 596, 01-0793.
presenting or opposing the motion. When petitioners and their counsel knew events related in their petition had not

Thepower of the court to act on its own initiative is retained, but with the conditiaccurred when the petition was signed and sworn to and had not occurred when they
thatthis be done through a show cause order. This procedure provides the persorfifgththe petition with the court, the trial court could reasonably decide that consti-
noticeand an opportunity to respond. The revision provides that a monetary sanctided a violation of the obligation to make a reasonable inquiry to insure that their
imposed after a court-initiated show cause order be limited to a penalty payablpettion was well-grounded in fact. The court properly rejected their rationale that
the court and that it be imposed only if the show cause order is issued before anytlielevent did come about as expected. Robinson v. Town of Bristol, 2003 WI App
untarydismissal or an agreement of the parties to settle the claims made by or ag@inse64 Wis. 2d 318, 667 N.W.2d 14, 02-1247.
the litigant. Parties settling a case should not be subsequently faced with an uneSub. (1) expressly authorizes sanctions against a represented client who has not
pected order from the court leading to monetary sanctions that might have affesigded a pleading and does not require the signing attorney to personally have the
their willingness to settle or voluntaritiismiss a case. Since show cause orders willnproper purpose. Lack of evidertt@t a signing attorney was or should have been
ordinarily be issued only in situations that are akin to a contempt of court, the ralgare the client was using the complaint for an improper purpose does not result in
does not provide a “safe harbor” to a litigant for withdrawing a claim, defense, etbe conclusion that the complaint was not used for an improper purpose, but is rele-
after ashow cause order has been issued on the court's own initiative. Such correstivet to whom to sanction. Wisconsin Chiropractic Association v. Chiropractic
action, however, should be taken into account in deciding whatry #— sanction Examining Board, 2004 WI App 30, 269 Wis. 2d 837, 676 N.W.2d 580, 03—0933.
to impose if, after consideration of the litigant's response, the court concludes that i order to confer jurisdiction on the court of appeals, a notice of appeal filed by
violation has occurred. counsel must contain the handwritten signature of an attorney authorized to practice

Subdivision (d). Rules 26(g) and 37 establish certification standards and sataw in Wisconsin. Counsel cannot delegate the duty to affix a signature on a notice
tions that apply to discovery disclosures, requests, responses, objections, cirphpeal to a person not authorized to practice law in Wisconsin. When a notice of
motions. Itis appropriate that Rules 26 through 37, which are specially designedafgpeal is not signed by an attorney when an attorney is required, the notice of appeal
the discovery process, govern such documents and conduct rather than the mordégemdamentally defective and cannot confer jurisdiction. Brown v. MR Group, LLC
eral provisions of Rule 11. Subdivision (d) has been added to accomplish this re2@i04 WI App 121, 274 Wis. 2d 804, 683 N.W.2d 804, 03-2309.

Rule 11 isnot the exclusive source for control of improper presentations of claims,To avoid permitting prisoners to easily avoid the judicial screening requirement
defenses, arontentions. It does not supplant statutes permitting awards of attorneat iscentral to the purpose s. 802.05 (3), prisoners may not amend their initial plead-
fees to prevailing parties or alter the principles governing such awards. It doesings as a matter of course under s. 802.09 (1). A prisoner’s amendment of an initial
inhibit the court in punishing for contempt, in exercising its inherent powers, or pteading is subject to the judicial screening requirement of s. 802.05 (3), and a court
imposing sanctions, awarding expenses, or directing remedial action authorizedbst review the proposed amended pleading under that subsection before granting
underother rules or under 28 U.S.C. s. 1927. See Chambers v. NASCO, ___ U.S.the prisoner leave to amend. Lindell v. Litscher, 2005 WI App 39, 280 Wis. 2d 159,
(1991). Chambers cautions, however, against reliance upon inherent powe&9# N.W.2d 396, 03-2477.
appropriate sanctions can be imposed under provisions sRtheatl, and the pro-  If a pleading that does not conform to the subscription requirement of sub. (1) (a)
cedures ggrified in Rule 11 — notice, opportunity to respond, and findings — shouisl characterized as containing a fundamental defect that normally deprives the court
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of jurisdiction, that pleading is curable. Rabideau v. Stiller, 2006 WI App 155, 2@bjection to venue shall be made in accordance with s. 801.51.
Wis. 2d 417, 720 N.W.2d 108, 05-2868. - - - -
The Effect ofJandrton Satellite Litigation. Geske & Gleisner. Wis. Law. MayIf a pleading sets forth a claim for relief to which the adverse party

2000. is not required to serve a responsive pleading, the adverse party

Frivolous Sanction Law in Wisconsin. Geske & Gleisner. Wis. Law. Feb. zoqg,ay assert at the trial any defense in law or fact to that claim for
NOTE: The above case annotations refer to s. 802.05 as it existed prior to its . . - - : ]
repeal and recreation by SCO 03-06. relief. If on a motion asserting the defense described itep)d.

This section is a procedural rule and procedural rules generally have retroaci@edismiss for failure of the pleading to state a claim upon which

application. However, this section, asfetted bySupreme Court Order 03-06, is not relief can be granted or on a motion asserting the defenses
to be applied retroactively when the new rule diminishes a contract, disturbs ve: et! !

S| . . . .
rights, or imposes an unreasonable burden on the party charged with complying d@SC”bed in par. (a) 8. or 9., matters outside of the pI_eadlngs are
{/r\]/? ew, Buzle\;\sl,reqztgrgéngergg-s Lri\r)\iltégitrglgu?églgc- v. Scott Oil Company, Inc. 20pTesented to and not excluded by the court, the motion shall be
, is. , WL , 05— . ; ; ;

Sub. (3) (a) 1. requires the party seeking sanctions to first serve the motion ontgﬁéited as one for summ_ary JUdgment.and d|sposed of as prOVId.ed
potentially sanctionable party, who then has 21 days to withdraw or appropriatélyS. 802.08, and all parties shall be given reasonable opportunity
correct the claimed violation. The movant cannot file a motion for sanctions unig¢gs present all material made pertinent to such a motion by s.
that time period has expired without a withdrawal or correction. A postjudgm 2.08
sanctions motion does not comply with sub. (3) (a) 1. It would wrench both the I&+4-Y©-
guage and the purpose of the rule to permit an informal warning to substitute for ser{3) JUDGMENT ON THE PLEADINGS. After issue is joined

ice of the motion. Ten Mile | LLCv. Sh 2007 WI App 2 ) .
e e i Vo et et LLG v. Sherman, 200 PP 253, 30 tween all parties but within time so as not to delay the trial, any

Undersub. (1), every motion filed in court must be signed by an attorney or it shgiirty may move for judgment on the pleadings. Prior to a hearing

be stricken. Sub. (1) required the circuit court to strike from the record an affidaxi ; ihi
and proposed order submitted by a child support agency that was not executed ltihe motion, any party who was pI’OthIted under s. 802.02 (lm)

attorney. Teasdale v. Marinette County Child Support Agency, 2009 WI App 1380m specifying the amount of money sought in the demand for

_ Wis.2d___,_ NWw2d__,08-2827. judgment shall specify that amount to the court and to the other
o parties. If, on amotion for judgment on the pleadings, matters out-

802.06 Defenses and objection; when and how pre- side the pleadings are presented to and not excluded by the court,

sented; by pleading or motion; motion for judgment on the motion shall be treated as one for summary judgment and dis-

the pleadings. (1) WHENPRESENTED. Except when a court dis- gosed of aprovided in s. 802.08, and all parties shall be given rea-

misses an action or special proceeding under s. 802.05 (44ofaple opportunity to present all material made pertinent to the
defendant shall serve an answer within 20 days after the seryjggion by s. 802.08.

of the complaint upon the defendant. If a guardian ad litem is
appointedor a defendant, the guardian ad litem shall have 20 da}g
after appointment to serve the answer. A party served wit : )
pleading stating a cross claim against the party shall serveldfgment under sub. (3) and the motion to strike under sub. (6)
answetthereto within 20 days after the service upon the party. Il be heard and determined before trial on motion of any party,
plaintiff shall serve a reply to a counterclaim in the answer With\fgless the judge to whom the case has been assigned orders that

(4) PRELIMINARY HEARINGS. The defenses specifically listed in
. (2), whether made in a pleading or by motion, the motion for

20 days after service of the answer. The state or an agency of ﬁelﬂearipg and determination thereof bg d.ef.erred until the trial.
state or an officer, employee, or agent of the state shall servel B hearing on the defense of lack of jurisdiction over the person
answer tdhe complaint or to a cross claim or a reply to a counte}t Property shall be conducted in accordance with s. 801.08.
claim within 45 days after service of the pleading in which the (5) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to
claim is asserted. If any pleading is ordered by the court, it shatiich a responsive pleading is permitted is so vague or ambigu-
be served within 20 days after service of the order, unless the onles that a party cannot reasonably be required to frame a respon-
otherwise directs. If a defendant in the action is an insucmmse sive pleading, the party may move for a more definite statement
pany, or ifany cause of action raised in the original pleading, crassfore interposing a responsive pleading. The motion shall point
claim, or counterclaim is founded in tort, the periods of time tut the defects complained of and the details desired. If the motion
serve a reply or answer shall be 45 days. The service of a motéipgranted and the order of the court is not obeyed within 10 days
permitted under sub. (2) alters these periods of time as followfernotice of the order or within such other time as the court may
unless a different time is fixed by order of the court: if the couiik, the court may strike the pleading to which the motion was
denies the motion or postpones its disposition until the trial on fligected or make such order as it deems just.

merits, the responsive pleading shall be served within 10 daysg) \orion o sTRIKE. Upon motion made by a party before

afternotice of the court's action; or if the court grants a motion fotq,qnding to aleading or, if no responsive pleading is permitted

a more definite statement, the responsive pleading shall be sertyﬁ motion made by a party within 20 days after the service of

within 10 days after the service of the mor_e definite statemen he pleading upon the party or upon the court's own initiative at
(2) HowPRESENTED. (a) Every defense, in law or fact, excephny time, the court may order stricken from any pleading any

the defense of improper venue, to a claim for relief in any plegfzficient defense or any redundant, immaterial, impertinent,

ing, whether a claim, counterclaim, cross claim, or 3rd-pafandalous, or indecent matter. If a defendant in the action is an

claim, shall be asserted in the responsive pleading thereto if @& rance company, if any cause of action raised in the original
is required, except that the following defenses may at the 0ptiQR.ing, cross—claim, or counterclaim is founded in tort, or if the

of the pleader be made by motion: movingparty is the state or anfiser, agent, employee, or agency

1. Lack of capacity to sue or be sued. of the state, the 20-day time period under this subsection is

2. Lack of jurisdiction over the subject matter. increased to 45 days.

3. Lack of jurisdiction over the person or property. (7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who

4. Insufficiency of summons or process. makes a motion under this section may join with it any other

5. Untimeliness or insufficiency of service of summons dRotions herein provided for and then available to the party. If a
process. party makes a motion under this section but omits therefrom any

éaefense or objection then available to the party which this section
pérmits to beaised by motion, the party shall not thereafter make
a motion based on the defense or objection so omitted, except a

6. Failure to state a claim upon which relief can be grant
7. Failure to join a party under s. 803.03.

8. Res judicata. motion asprovided in sub. (8) (b) to (d) on any of the grounds there

9. Statute of limitations. stated.

10. Another action pending between the same parties for thg(8) WAaIVER OR PRESERVATION OF CERTAIN DEFENSES. (a) A
same cause. defense of lack of jurisdiction over the person or the property,

(b) A motion making any of the defenses in par. (a) 1. to li@sufficiency of process, untimeliness or insufficiency of service
shall be made before pleading if a further pleading is permitted.process or another action pending between the same parties for
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the same cause is waived only if any of the following conditionsA defendant may file a motion to dismiss for failure to state a claim after filing an
is met: answer. A defendant who raises the defenses of failure to state a claim or the statute
' of limitations in an answer does not forfeit the right to bring those defenses on for dis-
1. The defense is omitted from a motion in the circumstana@sition by subsequent motion. Eternalist Foundation, Inc. v. City of Platteville, 225
; ; Wis. 2d 759, 593 N.W.2d 84 (Ct. App. 1999), 98-1944.
described in sub. (7) . . . . Sub. (2) (b) requires the court to notify parties of its intent to convert a motion to
2. The defense is neither made by motion under this sectrmiss for failure to state a claim to one for summary judgment and to provide the
H H i i parties aeasonable opportunity to present material made pertinent by the application
nor included in a respgnswe P'?ad'”g' o of s. 802.08. CTI of Northeast Wisconsin, LLC v. Herrell, 2003 WI App 19, 259 Wis.
(b) A defense of failure to join a party indispensable under2s.756, 656 N.w.2d 794, 02-1881.

803.03 or of res judicata may be made in any pleading permittea“b'(s) (b), as applied to certiorari proceedings in which there is no pretrial confer-
’ nce, allows a party who has unsuccessfully moved to dismiss on other grounds to

or Ofdere_d under s. 802.01 (1), or by motion before_ entry of th¥ seek dismissal grounded on claims preclusion at any time before the court has
final pretrial conference order. defense of statute of limitations, considered the merits of the petitioner’s claims. Barksdale v. Lits2@#,WI App

H i H H , 275 Wis. 2d 493, 685 N.W.2d 493, 03-0841.
failure to state a claim upon which relief can be granted, and ]é‘hﬁhe plaintiff is normally entitled to an evidentiary hearing when a defendant chal-

objection offailure to state a legal defense to a claim may be maggegersonal jurisdiction, even if the plaintiff dogs not demonstrate that an eviden-
in any pleading permitted or ordered under s. 802.01 (1), or b;ma(hhebarigg is necessary. The brt:rd;en of ng_ing fg,r\/\l_ard_with tRe e}/ider;fce, as well
; ; ; ; i &g the burden of persuasion, on the issue of jurisdiction is on the plaintiff. There is
m.Otl.On for .JUdg.me.nt on th.e plea_dlngs, or Othe.rWISe by mon@ﬁ rule that the plaintiff’s burden to prove prima facie the facts supporting jurisdiction
within the time limits established in the scheduling order undermgust be met by affidavit or in any manner prior to the evidentiary hearing. Kava-
802.10 (3) naugh Restaurant Supply, Inc. v. M.C.M. Stainless Fabricating, Inc. 2006 WI App
. . . . 36, 297 Wis. 2d 532, 724 N.W.2d 893, 06—0043.

(c) Ifit appears by motion of the parties or otherwise that thesection 802.06 (2) (b) serves as an exception to the summary judgment procedure
court lacks jurisdiction of the subject matter, the court shall disid outin s. 802.08. Section 802.06 (2) (b) allows the circuit court to convert a defen-
miss the action dant’s motion to dismiss for failure to state a claim into a summary judgment motion

: X . L . when the defendant has not filed an answer even though s. 802.08 requires that the

(d) A defense of lack of capacity may be raised within the tinpadings be complete before a court can review a summary judgment motion. Alli-

i ance Laundry Systems LLC v. Stroh Die Casting Co., Inc. 2008 WI App 180, 315
permitted under s. 803.01. _ Wis. 2d 143, 763 N.W.2d 167, 07-2857.
(9) TELEPHONE HEARINGS. Oral argument permitted on Sub. (2) (b) requires the court to provide both parties with reasonable notice that
motionsunder this section may be heard as prescribed in s. 807ty or might convert a motion to dismiss into a summary judgment motion, but it
does not require the court to request additional briefs or affidavits. Notice depends
(1)- on the facts in each case and need not state that the court will, in fact, convert. Alli-
History: Sup. Ct. Order, 67 Wis. 2d 585, 623 (1975), 1975 c. 218; Sup. Ct. Ordance Laundry Systems LLC v. Stroh Die Casting Co., Inc. 2008 WI App 180, 315
73 Wis. 2d xxxi; Sup. Ct. Order, 82 Wis. 2d ix; 1977 c. 260; 1977 c. 447 ss. 196, 2l0s. 2d 143, 763 N.W.2d 167, 07-2857.
1979 c. 110 ss. 51, 60 (7); 1979 c. 323 s. 33; 1981 c. 390 s. 252; Sup. Ct. Order, 112
Wis. 2d xi (1983); 1983 a. 228 s. 16; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987

a. 256; 1993 a. 213; Sup. Ct. Order No. 95-04, 191 Wis. 2d xxi (1995); 1995 a. 262 .07 Counterclaim and cross claim. (1) CouNTER-
411;1997 a. 133, 187; 1999 a. 32; 2001 a. 16; Sup. Ct. Order No. 03-06A, 2005 : : ;
86, 280 Wis. 2d xiii: 2005 a. 442 2007 a. 97. cAim. A defendant may counterclaim any claim which the defen-

Judicial Council Committee’s Note, 1976Subs. (2) (e) and (8) make clear that,dant has against a plaintiff, upon which a judgment may be had in
unless waived, a motion can be made to claim as a defense lack of timely sernfige action. A counterclaim may or may not diminish or defeat the
within the 60 day period that is required by s. 801.02 to properly commence an actj f i
See also s. 893.39. Defenses under sub. (8) cannot be raised by an amendme\@% very sought by the Opposmg party. E_xcept_as prOthl_ted .by
responsive pleading permitted by s. 802.09 (1). [Re Order effective Jan. 1, 1973] 802.02 (J-_m), the_ CO_UnterC|a|m may C|alf_n relief eXC_eedlng n

Judicial Council Committee’s Note, 1977:Sub. (1) which governs when amount or different in kind from that sought in the pleading of the
defenses and objections are presented, has been amended to delete referencegaﬁpgfsing party

use of the scheduling conference under s. 802.10 (1) as the use of such a sche

procedure is now discretionary rather than mandatory. The time periods under s
802.064are still subject to modification through the use of amended and suppleme tal(z) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.

pleadings under s. 802.09, the new calendaring practice under s. 802.10, and th G{iim which Either mature_d or was vaUifed by the pleader after
trial conference under s. 802.11. [Re Order effective July 1, 1978] serving the pleading may, with the permission of the court, be pre-

Judicial Council Note, 1983:Sub. (1) is amended by applying the extende i i
responséime for state agencies, officers and employees to state agents. The extel &éﬁted as a counterclaim by supplemental pleading.

time is intended to allow investigation of the claim by the department of justice to %3) CROSSCLAIM. A pleading may state as a cross claim any

determine whether representation of the defendant by the department is warra| h . T
under s. 893.82 or 895.46, Stats. [Re Order effective July 1, 1983] Ei&im by one party against a coparty if the cross claim is based on

Judicial Council Note, 1988:Sub. (9) [created] allows oral arguments permittedhe same transaction, occurrence, or series of transactions or
on motions under this section to be heard by telephone conference. [Re Order efigeurrences as fee claim in the original action or as is a counter-

tive Jan. 1, 1988] . ; . . .
A motion under sub. (2) (f) [now (2) (a) 6.] usually will be granted only when ﬁ;lalm therein, or if the cross claim relates to any property that is

is quite clear that under no condition can the plaintiff recover. Wilson v. ContinentaVolved in the original action. Except as prohibited by s. 802.02
Insurance Cos. 87 Wis. 2d 310, 274 N.W.2d 679 (1979). ~ (1m), the cross claim may include a claim that the party against
Under sub. (2) (f) [now (2) (a) 6.], a claim should only be dismissed if it is clegghom it isasserted is or may be liable to the cross claimant for all

from the complaint that under no condition can the plaintiff recover. Morgan v. Penn- f . . . .
sylvania General Insurance Co. 87 Wis. 2d 723, 275 N.W.2d 660 (1979). BF part of a claim asserted in the action against the cross claimant.

A plaintiff need not prima facie prove jurisdiction prior to a evidentiary hearing (4) JOINDER OF ADDITIONAL PARTIES. Persons other than those
Ej{]g%)gb' (4). Bielefeldt v. St. Louis Fire Door Co. 90 Wis. 2d 245, 279.RW64 | odqe parties to the original action may be made parties to a coun-
Since facts alleged in the complaint stated a claim for abuse of process, the c'(ﬁﬁgl"’“m or cross claim in accordance with ss. 803.03 to 803.05.

plt?int W%S impmplerly dismisstetli ur&dfar sub. (Z)d(f) [t?'IOV¥ ,(2|) (a) ?-]S?\{gn thcough an (5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders
apuse oprocess claim was not pleaded or argued In the trial court. rnadv. conve : : H B
111 Wis. 2d 418, 331 N.W.2d 350 (1983). SEparate trials as provided in s. 805.05 (2), judgment on a counter-

Counsel'sappearance and objection, affidavit, and trial brief were adequate to refd@im orcross claim may be rendered in accordance with s. 806.01
the issue of defective service of process. If not in form, in substance those act{@pwhen the court has jurisdiction so to do, even if the claims of
werethe equivalent of a motion under sub. (2). Honeycrest Farms, Inc. v. A. O. Sntm_:, Opposing party have been dismissed or otherwise disposed of.

Corp. 169 Wis. 2d 596, 486 N.W.2d 539 (Ct. App. 1992). )
orP . IS. . .( L PP ) ) ) . History: Sup. Ct. Order, 67 Wis. 2d 585, 628 (1975); 1975 c. 218; Sup. Ct. Order,
Pleading failure to secure proper jurisdiction, or alternatively failure to obtaifhs wis. 2d xi: 1987 a. 256: 2007 a. 97.

proper service, was sufficient to challenge the sufficiency of a summons and co Section 806¥ 02 (2 roviéjes that the plaintiff may move for default iudgment

ﬁ?}ntsfﬁ“l(jes\,%hf;é [(Jé(:pir autlgegrgt;catlon. Studelska v. Avercamp, 178 W'S'égﬁording to the de(m)aﬁd of the complain?. This sect)i/on gives no indicatijon gt}hat the
Myotions f.or.sanctions Ljndpe‘:;.this se.ction must be filed prior to the entry of judgapellations “plaintfft and *defendant” may be reversed for purposes of a counter-

im. Pollack v. Cali 157 Wis. 2d 222, 458 N.W.2 1 . App. 1 .

ment. Northwest Wholesale Lumber v. Anders@81 Wis. 2d 278, 528 N.\&d 502 aim. Pollack v. Calimag, 157 Wis. 2d 458 d'591 (Ct. App. 1990)

(Ct. App. 1995). A defendant may not join opposing counsel in counterclaims, but claims may be
A party does not waive the defense of lack of jurisdiction when 2 answers are figsgerted against counsel after the principal action is completed. Badger Cab Co. v.

on its behalf by 2 different insurers and only one raises the defense. Honeycp@stie, 171 Wis. 2d 754, 492 N.W.2d 375 (Ct. App. 1992).

Farms v. Brave Harvestore Systems, 200 Wis. 2d 256, 546 N.W.2d 192 (Ct. Apprhis section does not contain mandatory counterclaim language but, res judicata
1996), 95-1789. barsclaims arising from a single transaction that was the subject of a prior action and
Trial courts have the authority to convert a motion to dismiss to a motion for sucouldhave been raised by a counterclaim in the prior action if the action would nullify

maryjudgment when matters outside the pleadings are considered. Schopper v. @hinitial judgment or impair rights established in the initial action. ABCG Enter-

ring, 210 Wis. 2d 208, 565 N.W.2d 187 (Ct. App. 1997), 96-2782. prises v. First Bank Southeast, 184 Wis. 2d 465, 515 N.W.2d 904 (1994).
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When collateral estoppel compels raising a counterclaim in an equitable action,(7) TELEPHONE HEARINGS. Oral argument permitted on

thatcompulsion does not result in the waiver of the right to a jury trial. Norwest Ba : : ; : ¢
v. Plourde, 185 Wis. 2d 377, 518 N.W.2d 265 (Ct. App. 1994). Motionsunder this section may be heard as prescribed in s. 807.13

In an automobile injury action by an injured party naming the driver of the oth(al)-
car and the injured party’s own insurance company as defendants, the court was ristory: Sup. Ct. Order, 67 Wis. 2d 585, 630 (1975); 1975 c. 218; Sup. Ct. Order,
competent to proceed on a default judgment motion by the insurer against the cgewis. 2d ix; Sup. Ct. Order, 141 Wis. 2d xix; 1987 a. 256; Sup. Ct. Order, 168 Wis.
defendant when the insurer had filed an answer, but no cross claim against the @theuxii; 1993 a. 490; 1997 a. 254; 2005 a. 253; 2007 a. 97.
defendant. A default judgment entered in favor of the insurer was void. Tridle vJjudicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at
Horn, 2002 WI App 215, 257 Wis. 2d. 529, 652 N.W.2d 418, 01-3372. any time within 8 months after the summons and complaint are filed or the time estab-
When a defendant obtains judgment on a counterclaim, the judgment extinguigis¢@d in a scheduling order under s. 802.10 to move for a summary judgment. The
the defendant’sight to recover on other counterclaims arising from the same trans@-monthtime period has been created as the old procedure requiring a party to move
tion. Bankruptcy Estate of Lake Geneva Sugar Shack, Inc. v. General Star Indemfotysummary judgment not later than the time provided under s. 802.10 can no longer

32 F. Supp. 2d 1059 (1999). apply in most cases as the use of such a scheduling order is now completely discre-
Landing in theA.B.C.G Soup: The Compulsory Counterclaim Trap. Bach. Wistionarywith the trial judge. The 8-month time period is subject to gataent under
Law. March 2006. s. 801.15 (2) (a). [Re Order effective July 1, 1978]

Judicial Council Note, 1988:Sub. (7) [created] allows oral arguments permitted
. on motions for summary judgment to be heard by telephone conference. [Re Order
802.08 Summary judgment. (1) AvAILABILITY. A party effective Jan. 1, 1988]
may, within 8 months of the f|||ng of a summons and Comp|aintJudiCia| Council Note, 1992:The prior sub. (2), allowing service of affidavits
0sing summary judgment up to the date of hearing, afforded such minimal notice

or within the t'_me setina SChedUI'ng order under_s. 802.10, m_(&?gme court and moving party that a plethora of local court rules resulted. Community
for summary judgment on any claim, counterclaim, cross claimgwspapers, Inc. v. West Allis, 158 Wis. 2d 28, 461 N.wW.2d 785 (Ct. App. 1990).

or 3rd-party claim which is asserted by or against the par{égquiring such affidavits to be served at least 5 days before the hearing is intended
reclude such local rules and promote uniformity of practice. Courts may require

. . X P
Amendmen_t of pleadings 1S aIIowgd as In cases where ObJeCtgAﬁier filing by scheduling orders, however. [Re Order effective July 1, 1992]
or defense is made by motion to dismiss. When the plaintiff had signed a release, and when another illness subsequently

; i iEiad i evelopedwhether the plaintiff consciously intended to disregard the possibility that
(2) Mortion. Unless earlier times are SpECIerd in the SChedLﬁ known condition could become aggravated was a question of fact not to be deter-

ing order, the motion shall be served at least 20 days before #id on summary judgment. Krezinski v. Hay, 77 Wis. 2d 569, 253 N.W.2d 522
timefixed for the hearing and the adverse party shall serve opp8877).

i i i i i i ummary judgment procedure is not authorized in proceeftingslicial review
Ing afﬂdavns, if any, at least 5 days before the time fixed for tmﬁzerch. 227. Wsconsin Environmental Decade v. Public Service Commission, 79

hearing. Prior to a hearing on the motion, any party who was prgs. 2d 161, 255 N.W.2d 917 (1977).
hibited under s. 802.02 (1m) from specifying the amount oOfwhen an insurance policy unambiguously excluded coverage relating to warran-

money sought in the demand for judgment shall specify trk, dactia aueston uhether mpled waranls were made v naeral and e
amount tathe court and to the other parties. The judgment sougﬁﬁes v. Sears Roebuck & Co. 80 Wis. 2d 321, 259 N.W.2d 70 (1977). ’

shall be. rendered if the pleadings, dePOSiti0n$, answers to int.eUSe ofthe mandatory language in sub. (2) that “judgment shall be rendered” means
rogatories, and admissions on file, together with the affidavits fhiét trial courts do not have wide latitude in deciding summary judgment motions and

i ; i ; tl ppeals of decisions to grant or deny summary judgment be given exacting scru-
any, show that there is no genuine issue as to any material fact@?_vél‘wnght v, Hasley, 86 Wis. 2d 572, 573 N.W.2d 319 (1979).

that the moving party is entitled to a judgment as a matter of laWynen 5 stipulation to the facts of a case did not satisfy the formal requirements of
A summary judgment, interlocutory in character, may be renderedo7.05, summary judgment was improper. Wilharms v. Wilharms, 93 Wis. 2d 671,
on the issue of liability alone although there is a genuine issuezﬁT%;N-W;ztd 779 (f1980)- siicult law ik dament

eexistence or a new or airricult Issue or law does not make summary juagmen
to the amount of damages' . . ) _inappropriate. Maynard v. Port Publications, Inc. 98 Wis. 2d 555, 297 N.W.2d 500
(3) SuPPORTINGPAPERS. Supporting and opposing affidavits(1980).

shall be made on personal knowledge and shall set forth such evj-conviction for injury by conduct regardless of life did not establish that the injury
d ! £ 1d b dmissible i id Coni fW f)intentional or expected and did not entitle the insurer to summary judgment on
entiary facts as wou € aomissible in evidence. Copies 0 licy exclusion issue. Poston v. U.S. Fidelity & Guarantee Co. 107 Wis. 2d 215,

papers or parts thereof referred to in an affidavit shall be attaclkeadN.w.2d 9 (Ct. App. 1982).
thereto and served therewith, if not already of record. The coudummary judgment can be based upon a party's failure to respond to a request for

; . : issions, even if the admissions would be dispositive of the entire case. Bank of
may permit affidavits to be supplemented or opposed by depd§fl Faors Zimmer, 112 Wis. 2d 624, 334 N.W.2d 230 (1963).

tiong, answers to in.termgator.iesv or further affidavits. WhF{n 9n appellate court reviews the trial court's decision by applying the same standards
motionfor summary judgment is made and supported as provided methods as did the trial court. Green Spring Farms v. Kersten, 136 Wis. 2d 304,
in this section, an adverse party may not rest upon the mere alléfhN-W.2d 816 (1987).

. . . ) hen the only issue before the court requires expert testimony for resolution, the
tions or denials of the pleadings but the adverse party’s respo court on summary judgment may determine whether the partpddea prima

by affidavits or as otherwise provided in this section, must Sedie showing that it can, in fact, produce favorable testimony. Dean Medical Center
forth specific facts showing that there is a genuine issue for trialfTye, 149 Wis. 2d 727, 439 N.W.2d 633 (Ct. App. 1989).

; GHIPS proceedings are controlled by the Code of Civil Procedure unless ch. 48
If the adverse party does not so respond, summary JUdgmenFe ires a different procedure, and summary judgment is available. Interest of F.Q.

appropriate, shall be entered against such party. 162 Wis. 2d 607, 470 N.W.2d 1 (Ct. App. 1991).
(4) WHEN AFFIDAVITS UNAVAILABLE. Should it appear from the =~ Summanjudgment does not apply to cases brought under the criminal code. State

) . . . yndman, 170 Wis. 2d 198, 488 N.W.2d 111 (Ct. App. 1992).
affidavits of a party opposing the motion that the party cannot 1o nvoluntary commitment may not be ordered on summary judgment. Matter of

reasons stated present by affidavit facts essential to justify figtal Condition of Shirley J.C. 172 Wis. 2d 371, 493 N.w.2d 382 (Ct. App. 1992).
party’s opposition, the court may refuse the motion for judgmentn a trial to the court, the court may not base its decision on affidavits submitted

or may order a continuance to permit affidavits to be obtained"bfupport of a summary judgment. Proof offered in support of summary judgment
is for determining if an issue of fact exists. When one does, summary judgment proof

Y . is
depositions to be_taken or discovery to be had or may make S&@il way to trial proof. Berna-Mork v. Jones, 173 Wis. 2d 733, 496 N.W.2d 637 (Ct.
other order as is just. App. 1992).

f _ A party’s affidavit that contradicted that same party’s earlier deposition raised an
(5) AFFIDAVITS MADE IN BAD FAITH. Should it appear to the sat issue of fact, making summary judgment inappropriate. Wolski v. Wilson, 174 Wis.

isfaction of the court at any time that any of the affidavits pred 533, 497 N.w.2d 794 (Ct. App. 1993).
sented pursuant to this section is presented in bad faith or solely 4-step methodology for determining and reviewing a summary judgment

i tion isstated. The use of trial material to sustain a grant or denial of summary judg-
for the purpose of delay, the court shall forthwith order the pamnt is inconsistent with this methodology. Universal Die & Stampings v. Justus,

employingthem to pay to the other party the amount of the reasQfiz wis. 2d 556, 497 N.w.2d 797 (Ct. App. 1993).
able expenses which the filing of the affidavits caused the othewnenexpert testimony is required to establish a party’s claim, evidentiary material
party to incur, including reasonable attorney fees. from an expert is necessary in response to a summary judgment motion. Holsen v.
. Heritage Mut. Ins. Co. 182 Wis. 2d 457, 513 N.W.2d 690 (Ct. App. 1994).
(6) JUDGME'\_'T FOROPPONENT. If It shall appear to the_ court that_ The court of appeals has authority to grant a summary judgment on appeal of a
the party against whom a motion for summary judgment ristion that was denied by the trial court. Interest of Courtney E. 184 Wis. 2d 592,

asserted is entitled to a summary judgment, the summary juétf N-W.2d 422 (1994).

ial courts have the authority to convert a motion to dismiss to a motion for sum-
ment may be awarded to such party even though the party hasrﬂ%@ﬁudgment when matters outside the pleadings are considered. Schopper v. Geh-

moved therefor. ring, 210 Wis. 2d 208, 565 N.W.2d 187 (Ct. App. 1997), 96-2782.
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If a litigant who is not the subject of a motion for summary judgment has reason (2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If issues not

to dispute facts supporting the motion, the litigant has a duty to appear and obje f ; ; [
the motion. If summary judgment is granted, the facts underlying the judgment%&ged by the pleadlngs are tried by Express or |mpI|ed consent of

binding on all parties to the suit as a matter of issue preclusion. Precision Erectitg parties, they shall be treated in all respects as if they had been
v. M&I Marshall & lisley Bank, 224 Wis. 2d 288, 592 N.W.2d 5 (Ct. App. 1998)raised in the p|eadings_ Such amendment of the p|eadings as may

97-3029. : :
The federal “sham iflavit rule” is adopted. An &tlavit that directly contradicts be necessary to cause them to conform to the evidence and to raise

prior deposition testimony generally does not create a genuine issue of fact for tl@se issues may be made upon motion of any party at any time,

unlessthe contradiction is adequately explained. Yahnke v. Carson, 2000 WI 74, i . i
Wis. o0l 957 613 N20 102 58-0008. @@er}taf;etrr]wtdgrlninttﬁ but failure to”so %mend_do%s_ n(t)t(;eu;fectt 'E[?]e
Generally review of a summary judgmentlisnovoput when a summary judg- F€SUIL OT the 1rial of these ISsues. I evidence IS objected 1o at the

ment isbased on an equitable right, legal issues are revideedvowhile equitable  trial on the ground that it is not within the issues made by the
relief, which is discretionary with the trial court, will be overturned only if there ip adings, the court may allow the pleadings to be amended and

an absence of the exercise of discretion. Pietrowski v. Dufrane, 2001 WI App 1! ! . .
247 Wis. 2d 232, 632 N.I\/\/.Zd 1(')9, 00'_2143'. ek v Bu PP “Shall do sdreely when the presentation of the merits of the action

‘Summaryjudgment procedure is inconsistent with, and unworkable in, ch. 345 fawill be subserved thereby and the objecting party fails to satisfy
feiture proceedings. jState v. Schneck, 2002 W1 App 239, 257 Wis. 2d 704, @ court that the admission of such evidence would prejudice
.Sﬁmmary’judg.ment.is inapplicable in ch. 343 hearings. State v. Baratka, 20028MCh party in maintaining the action or defense upon th? merits.
App 288, 258 Wis. 2d 342, 654 N.W.2d 875, 02-0770. The court may grant a continuance to enable the objecting party
In the absence of an answer to a cross claim and in the absence of any other re@gq;heet such evidence
sive pleadings, a court may deem facts alleged in the cross claim and submission ' . .
filed in connection with a summary judgment motion admitted for purposes of sum- (3) RELATION BACK OF AMENDMENTS. If the claim asserted in
Ty gt gty v. MPC Systems, Inc. 2004 Wi App 70, 272 Wis. 2d 24fle amended pleading arose out of the transaction, occurrence, or
At sumnjaryjud’gment, an affidavit setting forth an experts opinion is evidence @Ventset forth or attempted to be set forth in the_(?ﬂglnal P|ea<_ilf_19,
a factltial dispute %Stlﬁng f?s ﬂ;e oplnlonblls eXpressetd ?\21 ?ﬂmatte'{l tl;lat I52 gggr\mr}f\tﬂ@amendment relates back to the date of the filing of the original
expert opinion and the affiant is arguably an expert. Mettler v. Nellis, ; ; ;
73, 280 Wis. 2d 753, 695 N.W.2d 861, 04-1216. Pleading. An amendment changing the party against whom a
The plaintiff is normally entitled to an evidentiary hearing when a defendant chglaim isasserted relates back if the foregoing provision is satisfied
lengespersonal jurisdiction, even if the plaintiff does not demonstrate that an evidgmnd, within the period provided by law for commencing the action

tiary hearing is necessary. The burden of going forward with the evidence, as ; :
as the burden of persuasion, on the issue of jurisdiction is on the plaintiff. Howe' ainst such party, the party to be brought in by amendment has

there is no rule that the plaintiff's burden to prove prima facie the facts supportigCeived such notice of the institution of the action that he or she
jurisdictionmust be met by &flavit or inany manner prior to the evidentiary hearing.will not be prejudiced in maintaining a defense on the merits, and

Kavanaugh Restaurant Supply, Inc. v. M.C.M. Stainless Fabricating, Inc. 2006 : ;
App 236, 297 Wis. 2d 532, 724 N.W.2d 893, 06-0043, Kfew orshould have known that, but for a mistake concerning the

Sub. (2) was amended in 1992 to preclude local rules and to provide a stateugtntity of the proper party, the action would have been brought
remedyand uniformity of practice. A conflicting local rule was precluded by the unj i :
form rule contained in sub. (2), and the circuit court improperly applied the law whggamSt such party. R
it relied exclusively upon the local rule in refusing to consider a party’s submissions. (4) SUPPLEMENTAL PLEADINGS. Upon motion of a party the
David Christensen Trucking & Excavating, Inc. v. Mehdian, 2006 WI App 254, 2! i i
Wis. 2d 765, 726 N.W.2d 689, 05-2546. Lourt rr|1ay, u;:oln TUCSI tel’mStt_ZiS e;retjhutst, perrrt[lt the party to serve
When a trial court enters a scheduling order, it may, in its discretion, deviate frfSheUPPIEMeNtal pieading setting Torth transactions or occurrences

the requirements of sub. (2) for cause shown and upon just terms. There was no @¥eevents which have happened since the date of the pleading
cise ofdiscretion when a standard attachment to a scheduling order recited local ng’aght to be Supp'emented. Permission may be granted even

rules at odds with the 5-day rule of sub. (2). With regard to scheduling orders, - f . LT -
courts that deviate from the statutory time requirements for responding to a mo 'ﬁbUthhe original pleading is defective in its statement of a claim

for summary judgment should explain on the record why that deviation is necesday relief or defense. If the court deems it advisable that the

and appropriate. Hunter v. AES Consultants, Ltd. 200Ap@I42, 300 Wis. 2d 213, i i
950 NW.2d 184, 06-0872. adverseparty plead to the supplemental pleading, it shall so order,

The circuit court erred when dia spontaranted summary judgment when it SPecifying the time therefor.
failed to give the notice required by sub. (2). Larry v. Harris, 2008 WI 81, 311 Wis. (5) TELEPHONE HEARINGS. Oral argument permitted on

2d 326, 752 N.W.2d 279, 05-2935. X . . . A
Schedulingorders may trump sub. (2). By contrast, local court rules may not trufigotionsunder this section may be heard as prescribed in s. 807.13

the deadlines in sub. (2). A scheduling order that attempts to apply a void rule in c(d1}

flict with sub. (2) by attaching it to the order is invalid. In the absence of some specifi istory: Sup. Ct. Order, 67 Wis. 2d 585, 632 (1975); 1975 c. 218; Sup. Ct. Order,

dispute, there is no need for the court to explain scheduling decisions on the re i i . ; . :
Hefty v. Strickhouser, 2008 WI 96, 312 Wis. 2d 530, 752 N.W.2d 820, 06—1094?5; s ed i (1978); Sup. Ct. Order, 141 Wis. 2d xiil (1987); 1997 a. 187, 2001 a.

_ Findings offact are determinations by a court from the evidence of a case concerny jicial Council Committee’s Note, 1977 Sub. (1) has been amended to allow

ing the facts asserted by one party and denied by another. Summary judgment 'Sé3g to amend pleadings once as a matter of course at any time within 6 months of
granted when there is no genuine issue as to any material fact, where facts arg,Aqine the summons and complaint are filed or within a time established in a sched-

being asserted by one party and denied by the other. Therefore, formal f'”"'”%i@% order under s. 802.10. The 6-month time period has been established as the pre-
fact are not art of the summary judgment calculus. Camacho v. Trimble Irrevocakli, 15 procedure stating that a party is allowed to amend pleadings once as a matter

Trust, 2008 WI App 112, 313 Wis. 2d 272, 756 N.W.2d 596, 07-1472. : ; ; ; ;
Section 802.06 (2) (b) serves as an exception 1o the summary judgment proce f course at any time prior to the entry of a scheduling order is no longer applicable

laid out in s. 802.08. Section 802.06 (2) (b) allows the circuit court to convert a defenc st cases. Th.e. use of a scheduling order is now F!lscretlonary under s. 802210'
dant's motion to dismiss for failure to state a claim into a summary judgment motiorrUP-(1) aiso clarifies that leave of the court may be given at any stage of the action
when the defendant has not filed an answer even though s. 802.08 requires thaPiifinendment of pleadings when justice requires. ) _
pleadings be complete before a court can review a summary judgment motion. AlliSub.(3) has been amended to adopt language consistent with revised s. 802.02 (1).
ance Laundry Systems LLC v. Stroh Die Casting Co., Inc. 2008 WI App 180, 3%8€ note following s. 802.02 (1). [Re Order effective July 1, 1978] )
Wis. 2d 143, 763 N.W.2d 167, 07-2857. Judicial Council Note, 1988:Sub. (5) [created] allows oral arguments permitted
on motions under this section to be heard by telephone conference. [Re Order effec-
802.09 A ded d | | leadi tive Jan. 1, 1988]

' menade an supplementa p,ea 'ngs_' Amendments should not be allowed 8 years after an accident and 5 years beyond
(1) AmMENDMENTS. A party may amend the party’s pleading oncee running of the statute of limitations. Drehmel v. Radandt, 75 Wis. 2d 223, 249
as a matter of course at any time within 6 months after the suh.2d 274 (1977). o .
monsand complaint are filed or within the time set in a schedulig%ﬂ‘e trial court abused its discretion in prohibiting amendment of the pleadings on

. 2nd day of trial to plead quantum meruit as an alternative to substantial perfor-
orderunder s. 802.10. Otherwise a party may amend the plea ce of the contract. Tri-State Home Improvement Co. v. Mansavage, 77 Wis. 2d

only by leave of court or by written consent of the adverse parf¢8, 253 N.w.2d 474 (1977).

and leave shall be free|y given at any stage of the action when b%ﬂdefsub. (2), a complaint will be treated as amended, even though no amendment

tice so requires. A party shall plead in response to an amen Sglgf%% K;\e/?;ezséeféev,vggg ﬁr\?\?fzcri1 ismb ?f&ggj.bmmed and accepted.  Goldman v

pleading within 20 days after service of the amended pleadingub.(3)is identical to FRCP 15 (c). “Changing the party” includes adding a defen-
unless: ajhe court otherwise orders; or b) no responsive pIeadi?gt when the requirements of sub. (3) are met. State v. One 1973 Cadillac, 95 Wis.

is required or permitted under s. 802.01 (1). If a defendant in g% 291 N.W.2d 626 (CL. App. 1980). . N
n a products liability action, a new cause of action for punitive damages brought

ac_tic_m is an in_surance Companﬁﬂfy cause of _aCtion rais_ed in tI‘":/'af'(er the statute of limitations expired related back to the date of filing the original
original pleading, cross—claim, or counterclainfoisnded in tort, pleading. Wissow v. Commercial Mechanisms, Inc. 9iVEd 136, 293 N.W.2d 897
or if the party pleading in response is the state orfisenfagent, (1980).

_ ; : hen araction against an unnamed defendant under s. 807.12 was filed on the last
employee, or agency of the state, the 20 day time perlod un of the limitation period and amended process naming the defendant was served

this subsection is increased to 45 days. within 60 days after filing, the action was not barred. Relation back requirements of
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sub. (3) were inapplicable. Lak v. Richardson—-Merrell, Inc. 100 Wis. 2d 641, 30es, Inc. v. Liebenstein, 2006 WI App 4, 289 Wis. 2d 127, 710 N.w.2d 175,
N.W.2d 483 (1981). 04-2163. ) ) ) o )

While the circuit court was correct in holding that it had the power to amend a com{n sub. (2), “tried” requires a trial. Arbitration is not a trial and an amendment to
plaint on its own motion after the presentation of evidence, the court erred in f@aform to evidence produced in arbitration is not allowed. Thom v. OneBeacon
granting the parties the opportunity to present additional evidence on the complkitrance Companf007 WIApp 123, 300 Wis. 2d 607, 731 N.W.2d 657, 06-1617.
as amended. State v. Peterson, 104 Wis. 2d 616, 312 N.W.2d 784 (1981). Plaintiff's amendedlaim did not relate back under sub. (3) when the plaintiff pas-

An amended pleading adding a separate claim by a different plaintiff related b38R9er'S original claim was against the insurer of the driver of the vehicle for cover-
to the date of filing the original complaint. Korkow v. General Casualty Co. of wi&€d€ under an underinsured motorist provision for the negligence of a 3rd-party driver
consin, 117 Wis. 2d 187, 344 N.W.2d 108 (1984) and the amended claim was against the same insurer under the same policy for the

! : ' — ) ) . negligence of the insurer’s insured. Thom v. OneBeacon Insurance Company, 2007

Implied consent under sub. (2) requires that the parties understood that evid

imed at leaded i E fi findi f o imolied tan i pp 123, 300 Wis. 2d 607, 731 N.W.2d 657, 06-1617.
wasaimed at unpleaded Issues. Even aiter a linding of no implied consent an 'Intincethe circuit court issued an order dismissing a complaint in its entirety and the

ests ofustice” determination, which is essentially a determination of prejudice, Mustinyitf appealed that final ordehe circuit court no longer had jurisdiction over the
be made. Zobel v. Fenend?el, 127 W'S",Zd 382, 379 N.W.2d 887 (Ct. App. 198akse ~ The court of appeals decision to reverse and remand would have restored the

Whether an amendment “relates back” to the original complaint date dependsREuit court's jurisdiction if the decision had not been appealed, but when the defend-
whether the opposing party had notice of the claim from the original complaint. Aft petitioned the supreme court and was granted review, the court of appeals also lost
insurerwho insures more than one party involved in an accident does not, as a maii@diction. When the supreme court reversed the court of appeals affirming the cir-
of law, have notice of separate claims under different policies from a complagiit court's dismissal, neither the circuit court nor the court of appeals had authority
against one of its insureds, but it may have notice of a claim against more thantgngrant leave to amend the complaint without a clear directive from the supreme
insured if they are covered by the same policy. Biggart v. Barstad, 182 Wis. 2d 4lrt. Tietsworth vHarley-Davidson, Inc. 2007 WI 97, 303 Wis. 2d 94, 735 N.W.2d
513 N.W.2d 681 (Ct. App. 1994). 418, 04-2655.

A plaintiff's response to a motion for a more definite answer, no matter how|n the absence of a remand order in the mandate line or some other clear directive
termed, cannot extinguish the right to amend within 6 months as a matter of couggn the appellate court ultimately deciding the appeal, a trial court whose judgment
Kox v. Center for Oral & Maxillofacial Sgery,S.C. 218 Wis. 2d 93, 579 N.W.2d 285 or final order has been affirmed By the appellate court on the merits has no authority
(Ct. App. 1998), 97-3045. ) to reopen the case for an amended complaint. Tietsworth v. Harley—Davidson, Inc.

An amended complaint that makes no reference to or incorporates any of the opga7 Wi 97, 303 Wis. 2d 94, 735 N.W.2d 418, 04-2655.
nal complaint supercedes the original complaint when the amended complaint is filefo amend a pleading within 6 months of when the original summons and complaint
in court. When such a complaint was filed prior to the time for answering the origiggé filed, a party must only serve the amended pleading upon the parties within that
complaint had run, it was improper to enter a default judgment on the original caifhe frame. The amended pleading must then be filed within a reasonable time after
ggallri&lggolman v. Family Health Plan, 227 Wis. 2d 478, 596 N.W.2d 358 (199%krvice. Schuett v. Hanson, 2007 WI App 226, 305 Wis. 2d 729, 741 N.W.2d 292,

- . 06-3014.

Sub. (3) requires receipt of notice of the institution of the action within the statuteDespite the fact that additional plaintiffs added by an amended complaint were
of limitation period. Grothe v. Valley Coatings, Inc. 2000 WI App 240, 239 Wis. 2ghaking the same legal claims against the defendant, that did not give the defendant
406, 620 N.W.2d 463, 00-0524. o sufficient notice as to the specific factual occurrences with respect to the additional

“Changing the party” under sub. (3) can mean: 1) substitution of a new defendotims or any notice that these victims would even be making a claim for their inju-
for the present defendant; 2) addition of a defendant; 3) changing the stated capeigdy As such, the amended complaint adding the plaintiffs did not relate back to the
of the defendant; or 4) changing a misdescription or misnaming of the defendant.ofiginal complaint. Barnes v. WISCO Hotel Group, 2009 WI App 72, Wis. 2d
add a party there must have existed a mistake concerning the identity of the proper 767 N.W.2d 352, 08-1884.
pi’;lrtybeing agdeﬁi wheln til11e original pleiding was fileﬂ. rLdenti'fy inclfudes afr;umgivi u-
al’'s name and physical characteristics that distinguish that person from af r. H f :
fusion about a person’s role in a negligent act is not a question of identity an08a912'.10 Calen.dar practice. . ) APPLI.CAT|ON' This section
amendment to include that person does not relate back. Estate of Hegarty v. Ba8Rplies taall actions and special proceedings except appeals taken
chzlge, 2t001th App ?00,_23_9 Wlti th' l|42, Bﬁﬁ-y-wﬁd 355, 00|-2144- it to circuit court; actions seeking the remedy available by certiorari,

sent a showing of prejudice, the trial court did not erroneously exercise its diss i . ARt
cretion bysua spont@mending the pleadings to apply the evidence before it. Schu, be‘"?‘s corpus, mandamus,_prohlbltlon, an(_:i quo Warrant(_), actions
v. Trascher, 2002 WI App 4, 249 Wis. 2d 722, 640 N.W.2d 130, 00-3182. in which all defendants are in default; provisional remedies; and

The second sentence of sub. (3) refers only to a party against whom a clai;ydtions under ss. 49.90 and s. 66.0114 and chs. 48, 54, 102, 108,

asserte@nd is not applicable in deciding under what circumstances a court may pr: ;
erly allow an amendment adding a plaintiff to relate back. GrossedWan’sFood 2&7’ 348, 767,778, 799 and 812, and proceedlngs under chs. 851

Market, Inc. 2002 WI App 295, 259 Wis. 2d 181, 655 N.W.2d 718, 01-1746.  t0 882.

“At any stage of the action” in sub. (1) is broad enough to include one week after ; ;
a motion for summary judgment is granted. For a motion to amend a complaint filed (3) SCHEDUUNG AND PLANNING. Except in categories of .
after a motion for summary judgment has been granted, the party seeking to an®@dONs and special proceedings exempted under sub. (1), the cir-

must present a reason for granting the motion that is sufficient to overcome the vguét court may enter a scheduling order on the court’s own maotion

of the finality of judgment. Why the party has not acted sooner, the length of ti :
sincethe filing of the original complaint, the number and nature of prior amendmen on the motion of a party. The order shall be entered after the

and the nature of the proposed amendment are all relevant considerations, as €Qkdt consults with the attorneys for the parties and any unrepre-
effect on the defendant. Mach v. Allison, 2003 WI App 11, 259 Wis. 2d 686, Gg‘éntecbarty. The scheduling order may address any of the follow-
N.W.2d 766, 02-0928. Fa e
If the original pleading was filed within the statute of limitations and the conditio89-
of sub. (3) are met, the fact that a statute of limitations has expired between the filing(a) The time to join other parties.
of the summons and complaint and the motion to amend is not a reason to deny thf he ti h I .
motion. Bwn of Campbell v. City of La Crosse, 2003 WI App 247, 268 Wis. 2d 253, () The time to amend the pleadings.
673 N.W.2d 696, 02-2541. . ) The time to file motions.
Despite being named in the original action, because a defendant was never serve . .
in the original action, that defendant could not have been a party to the original action(d) The time to complete discovery.

By including the defendant in the amended complaint, the plaintiffs added a new (e) The time, not more than 30 days after entry of the order, to

party, which runs afoul of the relation back provisions of sub. (3). When the statute . L . . .
of limitations on the claim expired prior to filing the amended claim, the claim wietermlnethe mode of trial, including a demand for a jury trial and

t7|r:;10e té%rYre’\cli.WBgétgtls \GsR%rg\SI):l;/Iutual Insurance, Co. 2004 WI App 166, 275 Wis. padyment of fees under s. 814.61 (4).

The circuit court erroneously exercised its discretion by granting an after-verdict (f) The !lmltat!on, COn.tl’Ol and SphedU|lng. of depositions and
motion to amend the pleadings to include the plaintiff’s new claim. There was discovery, including the identification and disclosures of expert
express aimplied consent by the defendants to try the issues raised by the diaim. ayifnessesthe limitation of the number of expert witnesses and the
the circuit court did not properly apply the necessary balancing test when it allowe .
the amendment of the pleadings. Hess v. Fernandez, 2005 W1 19, 278 Wis. 2d 8&ghange of the names of expert witnesses.

692 N.W.2d 655, 03-0327. (9) The dates for conferences before trial, for a final pretrial

To avoid permitting prisoners to easily avoid the judicial screening requirem f d for trial
that iscentral to the purpose s. 802.05 (3), prisoners may not amend their initial pl nrerence and ror trial.
ings as a matter of course under s. 802.09 (1). A prisoner’s amendment of an initia(h) The appropriateness and timing of summary judgment
pleading is subject to the judicial screening requirement of s. 802.05 (3), and a ca dication under s. 802.08
must review the proposed amended pleading under that subsection before gra . . o e .
the prisoner leave to amend. Lindell v. Litscher, 2005 WI App 39, 280 Wis. 2d 159, (i) The advisability of ordering the parties to attempt settle-
694 N.W.2d 396, 03-2477.

Whenthe plaintiff timely named a defendant, who had been a predecessor con{&er‘]t under s. 802.12. . . .
ny’s employee, and an unknown defendant in a complaint, she did not give the succesj) The need for adopting special procedures for managing

sor company, who had never employed the named defendant, adequate notice i iffi i i -
would have to investigate and defend against her claims. Plaintiff’s theory that t ’éiténtlally difficult or protracted actions that may involve com

o . - o )
was sufficient constructive notice to the successor company to meet the noﬂe&@x issues, multiple parties, difficult legal questions or unusual
requirements of sub. (3) failed. Dakin v. Marciniak, 2005 WI App 67, 280 Wis. oroof problems.
491, 695 N.W.2d 867, 04-0754. . .

Filing a new action is not an alternate way to amend a complaint. A lawsuit may (k) Any other matters appropriate to the circumstances of the
be dismissed solely because there is already another action pending between theGase, including the matters under sub. (5) (a) to (h).
parties for the same cause under s. 802.06 (2) (a) 10. A party may not circumvent :
ruling it does not like in one case by filing a new action unless the second action isils) PRE,TRlAL CONFERENCE. At a,premal corjference, the couyt
based on claims that could not have been brought in the first action. Aon Risk $8RY consider any matter that facilitates the just, speedy and inex-
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pensivedisposition of the action, including the matters under pars. (d) “Focus group” means a dispute resolution process in which
(a) to (h) and sub. (3) (a) to (k). At a pretrial conference, the coampanel of citizens selected in a manner agreed upon by all of the
may consider and take appropriate action with respect to all of fiagties receives abbreviated presentations from the parties, delib-

following: erates, renders an advisory opinion about how the dispute should
(a) The formulation and simplification of the issues. be resolved and discusses the opinion with the parties.
(b) The elimination of frivolous claims or defenses. (e) “Mediation” means a dispute resolution process in which

& neutral 3rd person, who has no power to impose a decision if all
tions that will avoid unnecessary proof of the parties do not agree to settle the case, helps the parties reach
‘ an agreement by focusing on the key issues in a case, exchanging

_(d) ~Any pretrial rulings on the admissibility of evidencej,¢ormation between the parties and exploring options for settle-
including limitations on the use of expert testimony under g,ant.

907.02. . . .
. I . - . () “Mini-trial” means a dispute resolution process that con-
(¢) The identification of witnesses, exhibits and tangiblgis of presentations by the parties to a panel of persons selected

(c) The possibility of obtaining party admissions or stipul

demonstrative evidence. and authorized by all of the parties to negotiate a settlement of the
() The need and schedule for filing and exchanging pretrigisputethat, after the presentations, considers the legal and factual

briefs. issues and attempts to negotiate a settlement. Mini-trials may
(g) The dates for further conferences and for trial. include a neutral advisor with relevant expertise to facilitate the
(h) The disposition Of pending motionsl process, WhO may eXpreSS Op|n|0ns on the ISSUes.

(6) AUTHORITY OF PARTICIPANTS. An attorney for each party ~ (9) “Moderated settlement conference” means a dispute reso-
participating in any pretrial conference shall have the authority#ion process in which settlement conferences are conducted by
enter stipulations and to make admissions regarding all matt@f§ Or more neutral 3rd persons who receive brief presentations
that the participants may reasonably anticipate may be discus&¥dhe parties in order to facilitate settlement negotiations and who
The court may require that a party or the party’s representative™®@y render an gdwsory opinion in aid of negotiation.
present or reasonably available by telephone to consider possibléh) “Nonbinding arbitration” means a dispute resolution pro-
settlement of the dispute. cess in which a neutral 3rd person is given the authority to render

(7) SancTions. Violations of a scheduling or pretrial order an% nonbinding decision as a basis for subsequent negotiation
subject to ss. 802.05, 804.12 and 805.03. etweerthe parties after the parties present evidence and examine

History: Sup. Ct. Order, 67 Wis. 2d 585, 634 (1975); 1975 c. 218; Sup. Ct. ordéfitnesses under the rules of evidence agreed to by the parties or

82 Wis. 2d ix (1978); 1979 c. 32's. 92 (4); 1979 c. 89, 177; 1981 c. 289; 1985 ad®termined by the neutral 3rd person.

S. 3202 (23); Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1993 a. 486; Sup. Ct. Order NO. /iy « an N i

95-04, 191 Wis. 2d xxi (1995); 1999 a. 150 5. 672: 2001 a. 30 5. 108; 2005 a. 387.(1) “Settlement alternative” means any of the following: bind-
The trial court properly granted default judgment against a party failing to app&ad arbltratlc.)n,. dlrECt.n.ethlanon: early neutral evaluation, focus

at a scheduling conference, but the damage amount was not supported by the regpolip, mediation, mini—trial, moderated settlement conference,

Gaertner v. 880 Corp. 131 Wis. 2d 492, 389 N.W.2d 59 (Ct. App. 1986). indi i i i i
Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to saﬂgnbmdmg arbitration, summary jury trial.

tion a tardy attorney under these sections. Failure to delineate the reasons for th§)) “Summary jury trial” means a dispute resolution process

sanctions is an erroneous exercise of discretion. Anderson v. Circuit Court for M} i iti .

waukee County, 219 Wis. 2d 1, 578 N.W.2d 633 (1998), 96-3281. Ntrat meets all of the following conditions: _
The scheduling questionnaire used by the circuit court in this case was sufficient 1. Attorneys make abbreviated presentations to a small jury

to satisfy sub. (3). The form was a convenient means to ascertain important sch i i

ing information. Although the form consisted of a single sheet, it addressed man?%?ecred f,rom the re,gl'”ar jury list. . )

the basic scheduling questions faced by a circuit court attempting to accommodate 2. A judge presides over the summary jury trial and deter-

the potentially complex timing needs of several parties and their counsel. Heftypines the applicability of the rules of evidence.
Strickhouser, 2008 WI 96, 312 Wis. 2d 530, 752 N.W.2d 820, 06—-1094.

The excusable neglect standard set forth in s. 801.15 (2) (a) does not apply to 3. The parties may discuss the jury’s advisory verdict with the
untimelymotions to enlarge scheduling order deadlines. Rather, this section provi}ms;/_

the applicable standards and procedures courts apply to such motions. Parker v."Wis- . s .
consinPatients Compensation Fund, 2009 W1 App 42, 317 Wis. 2d 460, 767 N.w.2d 4. The jury’s assessment of the case may be used in subse-

272, 07-1542. quent negotiations.
. . ) (2) (@) A judge may, with or without a motion having been

802.12 Alternative dispute resolution. (1) DEFINITIONS.  filed, upon determining that an action or proceeding is an appro-
In this section: . . priate one in which to invoke a settlement alternative, order the

(a) “Binding arbitration” means a dispute resolution procegarties to select a settlement alternative as a means to attempt
that meets all of the following conditions: settlement. An order under this paragraph may include a require-

1. A neutral 3rd person is given the authority to render a degient that the parties participate personally in the settlement alter-
sion that is legally binding. native. Any party aggrieved by an order under this paragraph shall

2. Itis used only with the consent of ll of the parties. 02 3 ZICTE ® 28NS 10 HO%, CaLbe b e heent, o order
3. The parties present evidence and examine W'messes'_under this paragraph shall not delay the setting of the trial date,
4. A contract or the neutral 3rd person determines the appligscovery proceedings, trial or other matters addressed in the

bility of the rules of evidence. _ scheduling order or conference.
5. The award is subject to judicial review under ss. 788.10 and(p) The parties shall inform the judge of the settlement alterna-
788.11. tive they select and the person they select to provide the settlement

(b) “Direct negotiation” means a dispute resolution procesdternative. Ithe parties cannot agree on a settlement alternative,
that involves an exchange of offers and counteroffers by the pide judge shall specify the least costly settlement alternative that
ties or a discussion of the strengths and weaknesses or the mgrétgudge believes is likely to bring the parties together in settle-
of the parties’ positions, without the use of a 3rd person. ment, except that unless all of the parties consent, the judge may

(c) “Early neutral evaluation” means a dispute resolution prgot order the parties to attempt settlement through binding arbitra-
cess in which a neutral 3rd person evaluates brief written and di@ih, nonbinding arbitration @ummary jury trial or through more
presentations early in the litigation and provides an initiflanone ofthe following: binding arbitration, early neutral evalu-
appraisal ofhe merits of the case with suggestions for conductii@ion, focus group, mediation, mini-trial, moderated settlement
discovery and obtaining legal rulings to resolve the case as effhference, nonbinding arbitration, summary jury trial.
ciently as possible. If all of the parties agree, the neutral 3rd per-(c) If the parties cannot agree on a person to provide the settle-
son may assist in settlement negotiations. ment alternative, the judge may appoint any person who the judge
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believes has the ability and skills necessary to bring the parties 4. The court finds that visitation rights have been determined
together in settlement. in the manner required under ss. 767.405, 767.407 and 767.43.

(d) If the parties cannot agree regarding the payment of a pro- 5. The court finds that child support has been determined in
vider of asettlement alternative, the judge shall direct that the p&inre manner required under s. 767.511 or 767.89.
ties pay the reasonable fees and expenses of the provider of thet) ApmissiBiLiTy. Except for binding arbitration, all settle-
settlementlternative. The judge may order the parties to pay intgent alternatives are compromise negotiations for purposes of s.
an escrow account an amount estimated to be sufficient to paygb&.08 and mediation for purposes of s. 904.085.
reasonable fees and expenses of the provider of the settlemetistory: Sup. Ct. Order No. 93-13, 180 Wis. 2d xv; 1995 a. 225; 1997 a. 191;
a|ternative' 1999 a. 9; 2005 a. 443, s. 265.

. . Comment, 2008: See s. 807.05, formal requirements to render binding agree-
(3) AcCTIONS AFFECTING THE FAMILY. In actions affecting the ments reached in an action or special proceeding. In some cases, such as family law

fami|y under ch. 767, all of the foIIowing app|y; cases, court approval is required for an agreement to be effective. )
. . Note: Sup. Ct. Order No. 05-05, 2008 WI 2, states, “the comments to Wis. Stat.

(@) All settlement alternatives are available except focys 8o7.0snd 802.12 are not adopted but will be published and may be consulted for

group, mini—trial and summary jury trial. gwdf:gjclellnC mterl_alrﬁtmg igg;?ﬁlymg the statUFES-" orit §
. . . icial Council Note, ‘This section provides express statutory authority for

(b) If a guardian ad litem has bee_n appomt_ed, he or she Shlﬁ es to order that litigants attempt settlement through any of several defined pro-
be a party to any settlement alternative regarding custody, physssesThe parties may choose the type of process, the service previdéne man-
cal placement, visitation rights, support or other interests of tg%gfpfi"rmegeggﬁggam:e“"ce provider, but the judge may determine these issues
ward. Subsectior{2) (b) prohibits the judge from requiring the parties to submit to bind-
(c) If the parties agree to binding arbitration, the court shadllg arbitration without their consent; this restriction preserves the right of trial by jury.

: s ; ) may the judge order nonbinding arbitration, summary jury trial or multiple facili-
SUbJeCt to ss. 788.10 and 788.11, confirm the arbitrator's aw d processes without consent of all parties; these restrictions allow the parties to

and incorporate the award into the judgment or postjudgmept out of the typically more costly settlement alternatives.

modification order with respect to all of the following: Lawyers have a duty to their clients and society to provide cost-effective service.
Lo The State Bar encourages lawyers to provide volunteer service as mediators, arbitra-
1. Property division under s. 767.61. tors and members of settlement panels.
2. Maintenance under s. 767.56. Subsection (3) sets forth several special considerations for family actions. Even
whenthe parties consent to binding arbitration, the court retains the responsibility of
3. Attorney fees under s. 767.241. ensuringthat the arbitration award in custody, placement, visitation and support mat-

i i i tersconforms to the applicable law. The court is not bound to confirm the arbitrator’s
4. POStJUdgment orders mOdIfymg maintenance under a%lard. Rather, it must review the arbitrator’s decision in light of the best interest of

767.59. the child. If following this review the court finds that the arbitration process and its
i i i i i H ijgutcome satisfy the requirements of all applicable statutes, the court may adopt the
(d) The parties, including any guard.lan .ad litem for their .Ch”.gécision agts own. Miller v.Miller, 620 A. 2d 161, 1166 (Pa. Super. 1993). Reasons
mgy agree to resolve any of the following issues through bmd'f&gd%viating from child support guidelines must be in writing or made part of the
arbitration: record.
f e Judicial Council has petitioned the Supreme Court to conduct a review and
1. CUStOdy and phyS|Cal placement under s. 767.41, 767'%Q§:Jation of this rule after it has been in effect for three years.
(4), 767.863 (3) or 767.89 (3). When multiple plaintiffs had similar claims against a single defendant, it was not
At ; appropriate to conduct a test case then grant summary judgment, based on the test
2. \ﬁs!tatlon rights under s. 767.43. case results, to the plaintiffs who were not part of the test case. Leverence v. PFS
3. Child support under s. 767.511, 767.805 (4), 767.863 (3)p. 193 Wis. 2d 317, 532 N.W.2d 735 (1995).
or 767.89 (3) his section does not authorize a trial court to require resolution of an action, nor
: o does it rquire any party to abandon a legal position or to settle a case. Gray v. Eggert,
4. Modification of subd. 1., 2. or 3. under s. 767.451 @001 WI App 246, 248 Wis. 2d 99, 635 N.W.2d 667, 01-0007.
767.59 Sub. (3) (ckannot limit a circuit court’s power to consider the equity of agreements
e . . , in confirming an arbitrated property division. However, circuit courts must give
(e) The court may not confirm the arbitrator’s award under pateater deference to an arbiter's award of a property division under sub. (3) (c) than
(d) and incorporate the award into the judgment or postjudgm would to other types of agreements. Franke v. Franke, 2004 WI 8, 268 Wis. 2d

e . i , 674 N.w.2d 832, 01-3316.
modification order unless all of the fOllOWIng apply. Wisconsin’s New Court-Ordered ADR Law: Why It Is Needed and Its Potential

1. The arbitrator’s award sets forth detailed findings of fadtr Success. Weinziel. 78 MLR 583.
; e f . Alternative Dispute Resolution in Wisconsin: A Court Referral System. Noonan
2. The arbitrator certifies that all applicable statutory requirg-gocietter. 78 MLR 609,
ments have been satisfied. Hanging Up the Gloves of Confrontation? Tenenbaum. Wis. Law. Aug. 1994.
3. The court finds that custody and physical placement h v&esolving Conflicts Outside Wisconsin Courtrooms. Soeka & Fullin. Wis. Law.
19

: : : .1994.
been determined in the manner requ”ed under ss. 767. hink Like a Negotiator: Effectively Mediating Client Disputes. Frankel & Mitby.

767.407 and 767.41. Wis. Law Dec. 2003.
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