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CHAPTER 109
WAGE PAYMENTS, CLAIMS AND COLLECTIONS

109.01 Definitions. 109.09 Wage claims, collection.
109.03 When wages payable; pay orders. 109.10 Reciprocal agreements.
109.07 Mergers, liquidations, dispositions, relocations or cessation of operatid89.11  Penalties.

affecting employees; advance notice required. 109.12 Rules and report.

109.075 Cessation of health care benefits affecting employees, retirees and depen-
dents; advance notice required.

NOTE: Ch. 380, laws of 1975, which created this chapter, contains explana- inc|uding deferred payments exercised at the option of emp|oy-
tory notes. These notes also are in statutes prior to the 1983-84 edition. ees

109.01 Definitions. As used in this chapter: (b) School district and private school employees who volun-

. Y rily request payment over a 12-month period for personal ser-

(1) “Department” means the department of workforce develices performed during the school year, unless such employees

opment. are covered under a valid collective bargaining agreement which
(1r) “Employee” means any person employed by aprecludes this method of payment.

employer, except that “employee” does not include an officer or ) ynclassified employees of the University of Wisconsin
director of acorporation, a member or manager of a limited liabi gstem.

ity company, a partner of a partnership or a joint venture, t d) Emol h . torv i f und
owner of a sole proprietorship, an independent contractor, of & ())2 m[)l_oyefsfs Who receive compensatory ime oft under s.
person employed in a managerial, executive, or commissio -0251n |eu_o °Ye”!me compensatpn. .

salescapacity or in a capacity in which the person is privy to confi- (€) A part-time fire fighter or a part-time emergency medical
dential matters involving the employer-employee relationshipt€chnician who is a member of a volunteer fire department or

: : dical services program maintained by a county,
(2) Except as provided in ss. 109.07 (1) (d) and 109.075 E;erg_ency me ! :
(c), “employer” means any person engaged in any activity, ent&: village, or town or of a volunteer fire company organized

d ; ; e der ch. 181 or ch. 213 and who, by agreement between the fire
prise or business employing one or more persons within the st . ’ e . _
including the state and its political subdivisions and charitab{id/le" oremegency medical technician and the entity employing

; - o R e fire fighter or emergency medical technician, is paid at regular
nonprofit or tax-exempt organizations and institutions. intervals, but no less often than annually.

(3) “Wage” or ‘wages’ mean remuneration payable fo an (2) PAYMENT TO DISCHARGED OR RESIGNEDEMPLOYEES. Any
employee for personal services, including salaries, commlssm()ﬁw bloyee, except a sales agent employed on a commission basis
hmci’ggg?' e;nd s\ijace:tel?nner?g' u?]veer:]tlrlr:)e rﬂ:?']t ‘Ei\feﬁncg npaz; orae t having a written contract for a definite period, who quits

pay, supp ploy plan paymeg ployment owho is discharged from employment shall be paid

when required under a binding collective bargaining agreemelﬂtfu” by no later than the date on which the employee regularly

bonuses and any other similar advantages agreed upon betwggijy 1aye peen paid under the employer’s established payroll
the employer and the employee or provided by the employer 1o {i&e gyje or the date of payment required under sub. (1), which-
employees as an established policy. ever is earlier CAD

(4) "Wage deficiency” means the difference between the (3) PAYMENT UPON DEATH OF EMPLOYEE. (@) In case of the

amount required by law to be paid and the amount actually pa@ath of an employee to whom wages are due, the full amount of
to an employee. X

History: 1975 c. 380, 421: 1989 a. 44: 1995 a. 27 5. 9130 (4); 1997 a. 3, 39, 21 Wages due shall upon demand be paid by the employer to the
2003 a. 63. Spouse, domestic partner under ch. 770, children, or other depen-
“Wages” does not include salary owed under a fixed term contract to a discharg@nt living with the employee at the time of death.

employeéfor the period from the discharge to the end of the contract. DILHR v. Coat-
ings, Inc. 126 Wis, 2d 338, 375 N.W.2d 834 (1985). (b) An employer may, not less than 5 days after the death of an

Sub. (3) includes vacation pay, supplemental unemployment benefit plan pByiployee and before the filing of a petition or application for
menlts, severance pay of disdrzis.saltﬁa%as wages. Sut;].,(rs])hdoles nolzrequire thadheinistration of the decedent’s estate, make payments of the
employee perform actual wockiring the time period for which he is making a wag ;
claim. Such a requirement would foreclose any employees’ wage claims for vacaL:Ygﬁge due the de.ceased employee FO .the Spouse, domestic P"?‘”“er
pay, supplemental unemployment benefit plan payments, severance pay, or dismiédglerch. 770, children, parents, or siblings of the decedent, giving
pay because in each case the employee is not performing actual work during the ipgference in the order listed.

eriod of the claim. Sliwinski v. City of Milwaukee, 2009 WI App 162, Wis. 2 . . .
p_, Nw2d 08_2141,ty PP — (c) If none of the persons listed in par. (b) survives, the

employer may apply the payment of the wage or so much of the

109.03 When wages payable; pay orders. (1) REQUIRED Wage as may be necessary to paying creditors of the decedent in
FREQUENCY OF PAYMENTS. Every employer shall as often aghe order of preference prescribed in s. 859.25 for satisfaction of
monthly pay to every employee engaged in the employer’s buggbts by personal representatives.
ness, except those employees engaged in logging operations ar{d) The making of payment in the manner described in this sub-
farm labor, all wages earned by the employee to a day not meeetion shall discharge and release the employer to the amount of
than 31 days prior to the date of payment. Employees engagethépayment.
logging operations and farm labor shall be paid all earned wageg4) PayMENT TO CERTAIN SEPARATEDEMPLOYEES. Whenever an
no less often than at regular quarterly intervals. Any employggployee is separated from the payroll of an employer as a result
who is absent at the time fixed for payment or who for any othgfrthe employer merging, liquidating or otherwise disposing of the
reason is not paid at that time shall be paid thereafter at any tifi@iness, ceasing business operations in whole or in part, or relo-
upon 6 days’ demand. The required frequency of wage paymes{ing all or part of the business to another area within or without
provided inthis subsection does not apply to any of the followinghe state, the employer, or the successors in interest of the

(&) Employees covered under a valid collective bargainimgnployer, shall pay all unpaid wages to the employ#eaisual
agreement establishing a different frequency for wage paymeipisice of payment within 24 hours of the time of separation.
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(5) ENFORCEMENT. Except as provided in sub. (1), no (f) “Mass layoff’ means a reduction in an employer’s work
employer may by speciabntract with employees or by any otheforcethat is not the result of a business closing and that affects the
means secure exemption from this section. Each employee stwdlibwing numbers of employees at an employment site or within
have a right of action against any employer for the full amount@fingle municipality, not including new or low—hour employees:
the employee’s wages due on each regular pay day as provided im . At least 25% of the employer’s work force or 25 employ-
this section and for increased wages as provided in s. 109.11 ¢k, whichever is greater; or
in any court of competent jurisdiction. An employee may bring 5 a¢ |east 500 employees.
an action against an employer under this subsection without first B BN . .
filing a wage claim with the department under s. 109.09 (1). An (@) “Municipality” means a city, village or town.
employee who brings an action against an employer under thish) “New or low-hour employee” means an employee who has
subsectiorshall have a lien upon all property of the employer, reBeen employed by an employer for fewer than 6 of the 12 months
or personal, located in this state as described in s. 109.09 (2)Preceding the date on which a notice is required under sub. (1m)

(6) WaGE cLAM. In an action by an employee or the deparﬁa) or who averages fewer than 20 hours of work per week.
ment against the employer on a wage claim, no security for pay{1m) (a) Subject to sub. (5) or (6), an employer that has
ment of costs is required. In any such proceeding the court ided upon a business closing or mass layoff in this state shall
allow the prevailing party, in addition to all other costs, a reasdpfomptly notify the subunit of the department that administers s.
able sum for expenses. No person other than an employee oA fife 15, any affected employee, any collective bargaining repre-

department shall be benefited or otherwise affected by this sgBntative ofiny afected employee, and the highest official of any
section. municipality in which the affected employment site is located, in

(7) PROTECTIONOF EMPLOYEES. Section 111.322 (2m) app|ieswriting of such action no later than 60 days prior to the date on

to discharge and other discriminatory acts arising in connectidffich the business closing or mass layoff takes pl@be. notice

with any proceeding under this section to an affected employee shall also include contact information for
History: 1975 c. 380, 421; 1977 c. 26, 235, 447 1981 c. 20, 388; 1987 a. 403; 143§ local workforce development board under 29 USC 2832 serv-

a. 226, 228; 1993 a. 86, 144; 2001 a. 102, 103; 2007 a. 7, 195; 2009 a. 28.  Ing the area in which the employment site is located and, if avail-

The award of “expenses” under sub. (6) may include attorney fees. Jacobsaggble. the list of resources prepared under s. 106Hdemplover
American ToolCos., Inc. 222 Wis. 2d 384, 588 N.W.2d 67 (Ct. App. 1998), 97-221 ”' ide i iti ﬁ . F; fi B it ploy I
The inclusion of “the state” in the definition of employer at s. 109.01 (2) and tl all provide In wriing all information concerning Its payroll,

creation of a private cause of action against employers under sub. (5) is a waiva@féected employees, and the wages and other remuneration owed

the state’s sovereign immunity. Claims under statutes enumerated in s. 109.0941 i _
may be enforced by a private action brought under sub. (5). German 2ZB0s. hhose employees as the department may require. The depart

2d 525, 589 N.W.2d 651 (Ct. App. 19988-0250. Affirmed. 2000 W 62, 235 Wis. MeNtmay in addition require the employer to submit a plan setting
2d 576, 612 N.W.2d 50, 98-0250. forth the manner in which final payment in full shall be made to

When an employer repudiates the contractual remedies of a collective bargair%qagicted employees.
agreement, employees are allowed to proceed under ch. 109 if they are seeking bac] . X

pay. Beaudette v. Eau Claire Cty Sheriff's Department, 2003 WI App 153, 265 Wis. (D) The department shall promptly provide a copy of the notice
2d 744, 668 N.W.2d 133, 02-2916. required under par. (a) to the department of commerce and to the

i Sorney {iggge awardable under sub. (6). Jackman v. WMAC Inv. Corp. 61Qyffice of the commissioner of insurance and shall cooperate with
upp. .

In determining a reasonable attorney fee under sub. (6), a court starts by detertiié: department of commerce in the performance of its responsibil-
ing a reasonable hourly rate and number of hours, then makes adjustments for ¢ties under s. 560.15 and with the office of the commissioner of

factors in SCR 20:1.5 (a) or any other relevant factors. The court may use its H . T
firsthand knowledge of the proceeding in determining the number of hours reas(? urance ithe performance of its respon5|b|I|t|es under s. 601.41

ably expended. The amount recovered in itself is not a reason to reduce a fee bl
an amount that represents a reasonable hourly rate. Lynch v. Crossroads Counseli ; ; : :
Center, Inc. 2004 WI App 114, 275 Wis. 2d 171, 684 N.W.2d 141, 03-1344. &) This subsection does not apply to a business closing or mass

Sub. (5) establishes a distinct cause of action and enforcement procedure 1@yQff that is caused by a strike or lockout.
wageclaim, wholly apart from any contract claims. Merely pleading a contract action ; ; ; ;
based on nonpayment of wages is insufficient to trigger a ch. 109 wage claim undel(s) (a) If an em_ployer fails to give tlmely notice to afeafed
noticepleading. Wolnak v. Cardiovascular & Thoracic Surgeons of Centsaion employee as reqwreql under sub. (1m) (a), the affected employee
sin, S.C. 2005 WI App 217, 287 Wis. 2d 560, 706 N.W.2d 667, 04-1051. may recover, as prowded under sub. (4), all of the following:

N . . 1. Pay, for the days during the recovery period described
109.07  Mergers, Iflqwdatl(_)ns, (#spo_snmns, | reloca- under par(c) that the employee would have worked if the business
tions or cessation of operations affecting employees; closing or mass layoff had not occurred, based on the greater of
advance notice required. (1) In this section: the following:

h(a) Affected et;rllplt?yee meacrjls aln emﬁ!oyeehwho '0?95’ O a. The employee’s regular rate of pay from the employer,
wi ﬁ may reellsona hy € expeptt(ej to lose, his or %r empboy Mragedver the shorter of the 3-year period preceding the busi-
with an employer that is required to give notice under sub. (1qRss closing or mass layoff or the entire period during which the
(a) because of the business closing or mass layoff. employee was employed by the employer.

(b) “Business closing” means a permanent or temporary shut-, “rhe employee’s regular rate of pay from the employer at
down of anemployment site or of one or more facilities or operafpq time of the business closing or mass layoff
ing units at an employment site or within a single municipality that
affects 25 or more employees, not including new or |0W—hOlrJel’
employees.

2. The value of any benefit that the employee would have
ceived under an employee benefit plan during the recovery

“ ) » ) . gﬁriod described under par. (c), but did not receive because of the
(c) “Employee benefit plan” means a plan as defined in £qiness closing or mass layoff, including the cost of medical
USC 1002 (3). treatment incurred that would have been covered under the

(d) “Employer” means any business enterprise that emplaisiployee benefit plan.

50 or more persons in this state. _ (b) The amount that an employee may recover under par. (a)
(e) "Highest official” means the mayor of a city, town boarghall be reduced by any cost that the employer incurs by crediting

chairperson or village president, except as follows: the employee, under an employee benefit plan, for time not actu-
1. For a city ayanized under subch. | of ch. 64, “highest offially served because of a business closing or mass layoff.

cial” means both the president of the city council and the city man-(c) The recovery period under par. (a) begins on the day on

ager. which the business closing or mass layoff occurs. The recovery
2. For avillage organized under subch. | of ch. 64, “highgstriod equals the number of days in the period beginning on the

official” means both the president of the village board of trusteday on which an employer is required to give notice under sub.

and the village manager. (2m) (a) and ending on whichever of the following occurs first:
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1. The day on which the employer actually gave the noticettansfer substantially all of the affected employees with not more
the employee. than a 6-month break in employment.

2. The day on which the business closing or mass layoff (c) The completion of a particular project or work of a specific
occurred. duration,including seasonal work, if the affected employees were

(4) (a) An employee whose employer fails to notify timely theired with the understanding that t_heir employment was limited
employee under sub. (1m) (a) may file a claim with the depal® the duration of such work or project.
ment. If the employee files a claim with the department no later (d) Business circumstances that were not foreseeable when the
than 300 days after the day on which the business closing or mastice would have been timely given.

layoff occurred, the department shall, in the manner provided in(e) A natural or man-made disaster beyond the control of the
s. 109.09, investigate the claim, determine the number of days gi@pjoyer.

the employer was late in providing notice and, on behalf of the (f) A temporary cessation in business operations, if the

employee, attempt to recover from the employer the paym%’ﬁtlployerrecalls the affected employees on or before the 60th day

undsr S?bl'q (321' d ithi é)ésginning after the cessation.
(b) If the department does not recover payment within 1 (7) Each employer shall post, in one or more conspicuous

days after a claim is filed or within 30 days after it notifies th laces where notices to employees are customarily posted, a

employee ofts determination under par. (a), whichever is first, the " °". : )
department shall refer the claim to the department of justice. %tlce in gform approved by the department setting forth employ

P ; S §’ rights under this section. Any employer who violates this
department gjustice may bring an action in circuit court on beha : ;
of the employee to recover the payment under sub. (3). ubsection shall forfeit not more than $100.

P . : 8) Section 111.322 (2m) applies to discharge and other dis-
c) If the department of justice does not bring an action und r(. e : . h
par(. )(b) Withinp120 days z{lfter the claim is re%erred o it t’_%mmatory acts arising in connection with any proceeding under

- TN is section.
employee may bring an action in circuit court to recover the pa History: 1975 c. 380; 1983 a. 84, 149; 1983 a. 192 s. 304; 1983 a. 538; 1987 a.

ment under sub. (3). If the employee prevails in the action, he;@r198g a. 44, 228; 1995 a. 27, ss. 3782 and 9116 (5); 1997 a. 51; 2009 a. 87.
she shall also recover costs under ch. 814 and, notwithstanding Goss Reference:See also ch. DWD 279, Wis. adm. code.

814.04 (1), reasonable attorney fees. The application of this section is limited to business closures of employment sites,
T . . i defined by reference to geography rather than ownership. A transfer of business
(d) An action under this section shall be begun within one yeagsets does not constitute a busineéss closing unless it results in either a temporary or

after the department refers the claim to the department of justiegnanent shutdown in the operation of the business site. State v. T.J. International,
under par. (b), or be barred. Inc. 2001 W1 76, 244 Wis. 2d 481, 628 N.W.2d 774, 99-2803. _

. . . . . There is no private cause of action under this section. Henne v. Allis-Chalmers

(4m) (a) If an employer fails to give timely notice to the high€orp., 660 F. Supp. 1464 (E. D. Wis. 1987).

est official of a municipality as required under sub. (1m) (a), the
department shall assess a business closing surcharge againt@@€75 Cessation of health care benefits affecting
employer of not more than $500 for each day in the period begimployees, retirees and dependents; advance notice
ning onthe day on which the employer was required to give noticequired. (1) In this section:
to the highest official and ending on the earlier of the day on which(a) “Affected employee, retiree or dependent” means an
the employer actually gave notice to the highest official or the dashployee, retired employee or a surviving covered dependent of

on which the business closing or mass layoff occurred. an employee or retired employee who loses, or may reasonably be
(b) The department shall deposit business closing surchargepected to lose, his or her health care benefits provided by an
collected under par. (a) in the general fund. employemwho is required to give notice under sub. (2) because the

(5) (a) Anemployer is not liable under this section for a failu@mployer has decided to cease providing health care benefits.
to give notice to any person under sub. (1m) (a), if the department{b) “Employee benefit plan” means a plan as defined in 29
determines all of the following: USC 1002 (3).

1. When the notice under sub. (1m) (a) would have been(c) “Employer” means any business enterprise that employs 50
timely given, that the employer was actively seeking capital or more persons in this state.
business to enable the employer to avoid or postpone indefinitelyq) “Health care benefits” means coverage of health care
the business closing or mass layoff. expenses under an employee benefit plan.

2. That the employer reasonably and in good faith believed 2) supject to sub. (5) or (6), an employer who has decided to
that giving the notices to all parties required under sub. (1m) @ase providing health care benefits in this state shall promptly
would have prevented the employer from obtaining the capital @4tify any afected employee, retiree or dependent and any collec-
business. tive bargaining representative of any affected employee, retiree or

(b) The department may not determine that an employer witpendent in writing of such action no later than 60 days prior to
actively seeking capital or business under par. (a) 1. unless tedate that the cessation of health care benefits takes place. This
employerhas a written record, made while the employer was seekisectioroes not apply to a cessation of health care benefits that
ing capital or business, of those activities. The record shall congistaused by a strike or lockout.
of the documents and other material specified by the departmentzy (3) If an employer fails to give timely notice to afeafed
by rule under s. 109.12 (1) (b). The employer shall have '”d'V'd‘é?"hEpl)o;Seé, retiree ICc)Jr )(/:iependentgas requ%/red under sub. (2), the
documents in the record notarized, as required by the depaffacted employee, retiree or dependent may recover, as provided
ment's rules. The employer shall provide the department with @Rqer sub. (4), the value of any health care benefits that the
affidavit verifying the content of the notarized documents.  gffected employee, retiree or dependent woale received dur-

(6) An employer is not liable under this section for a failure ting the recovery period described under par. (c), but did not
give notice to any person under sub. (1m) (a), if the departmegdeive because of the cessation of health care benefits, including
determines that the business closing or mass layiiéigesult of the cost of any medical treatment incurred that would have been
any of the following: covered but for the cessation of health care benefits.

(@) The sale of part or all of the employer’s business, if the pur-(b) The amount that an affected employee may recover under
chaser agrees in writing, as part of the purcha_se agreement, tOfme (a) shall be reduced by any cost that the affected employer
substantially aII_of the affected employees with not more thanrgurs by crediting the affected employee, under an employee
6-month break in employment. benefit plan, for time not actually served because of a business

(b) The relocation of part or all of an employer’s businesdosing, as defined in s. 109.07 (1) (b), or mass layoff, as defined
within a reasonable commuting distance, if the employer offersitos. 109.07 (1) (f).
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(c) The recovery period under par. (a) begins on the day that{d) A temporary cessation in providing health care benefits, if
the cessation of health care benefits occurs. The recovery petia employer renews providing health care benefits for the
equals the number of days in the period beginning on the dayaffected employees, retirees and dependents on or before the 60th
which an employer is required to give notice under sub. (2) addy beginning after the cessation.

ending on whichever of the following occurs first: (7) Each employer shall post, in one or more conspicuous
1. The day that the employer actually gave the notice to thlaces where notices to employees are customarily posted, a
affected employee, retiree or dependent. notice in a form approved by the department setting forth the

2. The day that the cessation of health care benefits occurféghts of employees, retirees and dependents under this section.

(4) (@) An affected employee, retiree or dependent whod8Y employer who violates this subsection shall forfeit not more
employer or former employer, or whose spouse’s or parerf#n $100.
employer or former employer, fails to notify timely the affected (8) Section 111.322 (2m) applies to discharge and other dis-
employee, retiree or dependent under sub. (2) may file a clainminatory acts arising in connection with any proceeding under
with the department. If the affected employee, retiree or depdis section.
dent files a claim with the department no later than 300 days aftetistory: 1997 a. 237.
the cessation of health care benefits occurred, the department
shall, in the manner provided in s. 109.09, investigate the claibt®9.09 Wage claims, collection. (1) The department shall
determine the number of days that the employer or formevestigate and attempt equitably to adjust controversies between
employer was late in providing notice and, on behalf of tremployers and employees as to alleged wage claims. The depart-
affected employee, retiree or dependent, attempt to recover frav@nt may receive and investigate any wage claim which is filed
the employer or former employer the payment under sub. (3).with the department, or received by the department under s.

(b) If the department does not recover payment within 18§9.10 (4), no later than 2 years after the date the wages are due.
days after a claim is filed or within 30 days after it notifies th&he department may, after receiving a wage claim, investigate any
affectedemployee, retiree or dependent of its determination undiépges due from the employer against whom the claim is filed to
par. (a), whichever is first, the department shall refer the claimaBy employee during the period commencing 2 years before the
the department of justice. The department of justice may bringdate the claim is filed. The department shall enforce this chapter
action in circuit court on behalf of the affected employee, retiré@d ss. 66.0903, 66.0904, 103.02, 103.49, 103.82, 104.12, and
or dependent to recover the payment under sub. (3). 229-|8275- |nbpl;]r3|lfla?cﬁ of thlsl duty, the (ljlepartment maylsye the

c) If the department of justice does not bring an action undéPP!oyer on benalt of the employee to collect any wage claim or
par(. gb) within 120 days aftejr the claim is referredgto it, tteewsd  Wage deficiency and ss. 109.03 (6) and 109.11 (2) and (3) shall
employeeretiree or dependent may bring an action in circuit coi#PPIy to such actions. Except for actions under s. 109.10, the
to recover the payment under sub. (3). If the affected employ@gpartment may refer such an action to the district attorney of the
retiree or dependent prevails in the action, he or she shall 94Nty in which the violation occurs for prosecution and collec-

recover costs under ch. 814 and, notwithstanding s. 814.04 £P and the district attorney shall commence an action in the cir-
reasonable attorney fees. cuit court having appropriate jurisdiction. Any number of wage

(d) An action under this section shall be begun within one yecé?ims or wage deficiencies against the same employer may be

after the department refers the claim to the department ofjusl’tl%'é]led n;}a single ch?.ed'n?ﬁ tiUt the fcour& rtnay (;)_r?ertsetfarate
under par. (b), o be barred. rials or hearings. In actions that are referred to a district attorney

. . . . .under this subsection, any taxable costs recovered by the district
(5) (@) Anemployer s not liable under this section for a failurgy ey shall bpaid into the general fund of the county in which
to give notice to any person under sub. (2), if the department deffis yioiation occurs and used by that county to meet its financial
mines all of the following: _ responsibilityunder s. 978.13 (2) (b) for the operation of tizef
1. When the notice under sub. (2) would have been timejythe district attorney who prosecuted the action.

given, that the employer was actively seeking capital or businesg,y 4y The department of workforce development, under its
to enable the employer to avoid or postpone indefinitely the CesSafhority under sub. (1) to maintain actions for the benefit of

tion of health care benefits. . ) . employees, or an employee who brings an action under s. 109.03
2. That the employer reasonably and in good faith bellevgg shall have a lien upon all property of the employer, real or per-

that giving the notice required under sub. (2) would have pigsna) |ocated in this state for the full amount of any wage claim
vented the employer from obtaining the capital or business. o wage deficiency.

(b) The department may not determine that an employer was) 1. A lien under paga) upon real property takes effect when
actively seeking capital or business under par. () 1. unless §hie jepartment of workforce development or employee files a
employerhas a written record, made while the employer was segifsiice of the lien with the clerk of the circuit court of the county

ing capital or business, of those activities. The record shall congiSfhich the services or some part of the services were performed
of the documents and other material specified by the departm [P PR '
by rule under s. 109.12 (1) (b). The employer shall have individ&%\ys the fee specified in s. 814.61 (5) to that clerk of circuit court
il

. , : rv f th ition on the employer rsonal ser-
documents in the record notarized, as required by the dep d serves a copy of that petition on the employer by personal se

vs rul Th | hall ide the d ; © with e in the same manner as a summons is served under s. 801.11
ments rules. The employer shall provide the department with g,y certified mail with a return receipt requested. The clerk of

affidavit verifying th? contgnt of the notgrized F’O"U”‘e”‘?- circuit court shall enter the notice of the lien on the judgment and
(6) An employer is not liable under this section for a failure tgan docket kept under s. 779.07.

give notice to any person under sub. (2), if the department deter-z_ A lien under par. (a) upon personal property takes effect

mines that the cessation of health care benefits is the result of .
of the following: A¥n the department of workforce developmergoployee files

, . ) notice of thdien in the same manner, form, and place as financing
() The sale of part or all of the employer's business, if the pdfatements are filed under subch. V of ch. 409 regarding debtors
chasemgrees in writing, as part of the purchase agreement, t0 Rf§io are located in this state, pays the same fee provided in s.
vide health care benefits for allthe afected employees, retirees g9 525 for filing financing statements, and serves a copy of the
and dependents with not more than a 60-day break in coveragice on the employer by personal service in the same manner as
(b) Business circumstances that were not foreseeable whergtR&mmons is served under s. 801.11 or by certified mail with a

notice would have been timely given. return receipt requested. The department of financial institutions
(c) A natural or man—-made disaster beyond the control of thleall place the notice of the lien in the same file as financing state-
employer. ments are filed under subch. V of ch. 409.
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3. The department of workforce development or employee (a) Bring an action, through the department of justice, in any
mustfile the notice under subd. 1. or 2. within 2 years after the daturt of competent jurisdiction in the other state to collect wage
on which the wages were due. The notice shall specify the nattiegms and wage deficiencies received by the department.

of the claim and the amount claimed, describe the property upon) Through the department of justice, enforce a judgment in
which the claim is made and state that the person filing the notigg other state on wage claims or wage deficiencies received by

claims a lien on that property. the department.

(¢) 1. Inthis paragraph: (c) If permitted under the laws of the other state, refer wage

a. “Commercial lending institution” has the meaning givedlaims or wage deficiencies to the responsible agency for collec-
for “financial institution” in s. 234.01 (5k). tion in the other state.

b. “Financial institution” has the meaning given in s. 69.30 (1) (4) (a) Subject to par. (b), the department, through the depart-
(b). ment of justice, may bring an action under s. 109.09 on wage

1m. Alien under par. (a) takes precedence over all other debtgims or wage deficiencies received by the department from a
judgments, decrees, liens, or mortgages against the emplosggponsible agency of another state.
except a lien of a commercial lending institution as provided in (b) Actions under par. (a) may only be brought if the other state
subd. 2and 3. or a lien under s. 292.31 (8) (i) or 292.81, regardlggslaw or reciprocal agreement permits similar actions in that state
of whether those other debts, judgments, decrees, liens, or mentwage claims or wage deficiencies arising in this state.
gages originate before or after the lien under par. (a) takes effedistory: 1989 a. 113; 1993 a. 86.
A lien under par. (a) may be enforced in the manner provided in
ss. 779.09 to 779.12, 779.20, and 779.21, insofar as those prd08.11 Penalties. (1) ADMINISTRATIVE PENALTIES. (@) In
sions are applicable. The lien ceases to exist if the departmeradjfisting a controversy between an employer and an employee as
workforce development or the employee does not bring an acttoran alleged wage claim filed with the department under s. 109.09
to enforce the lien within the period prescribed in s. 893.44 for {1, the department may compromise and settle that wage claim
underlying wage claim. for such sum as may be agreed upon between the department, the

2. Except as provided in this subdivision, a lien under par. @nployee and the employer.
doesnot take precedence over a lien of a commercial lending insti-(b) If the department finds that a wage claim is valid, the
tution against the employer that originates before the lien und@partment may instruct the employer against whom the wage
par. (a) takes effect. Subject to subd. 3., a lien under par. (a) takesn is filed to audit his or her payroll records to determine
precedencever a lien of a commercial lending institution againsvhether the employer may be liable for any other wage claims of
the employer that originates before the lien under par. (a) takles same type as the wage claim that prompted the audit instruc-
effect only as to the first $3,000 of unpaid wages covered ungien. If after the requested completion date of the audit the depart-
the lien that are earned by an employee within the 6 months preentreceives a wage claim against the employer of the same type
cedingthe date on which the employee files the wage claim undgs the wage claim that prompted the audit instruction and if the
sub. (1) or brings the action under s. 109.03 (5) or the datedupartment determines that the subsequent wage claim is valid,
whichthe department receives the wage claim under s. 109.10tff8 department may audit the employer’s payroll records to deter-
(a), whichever is applicable. mine whether the employer may be liable for any other wage

3. Notwithstanding subd. 2., a lien of a financial institutionlaims ofthe same type as the wage claim that prompted the audit
thatexists on November 30, 2003, and that originates before a liestruction. For any valid wage claim that is filed against an
under par(a) takes décttakes precedence over the lien under pamployerafter the department has instructed the employer to audit
(a), and a lien of a financial institution for any amount advancéds or her payroll records under this paragraph and that is of the
by the financial institution after a lien under par. (a) takes effezame type as the wage claim that prompted the audit instruction
under a contract entered into before December 1, 2003, includémgl for any valid wage claim that is discovered as a result of the
any extension or renewal of such a contract, takes precedence dgpartment’s audit under this paragraph and that is of the same
the lien under par. (a). Notwithstanding subd. 2., a lien under ggpe as the wage claim that prompted the audit instruction, the
(a) that exists on November 30, 2003, takes precedence over adipartment shall require the employer to pay, in addition to the
of a commercial lending institution that is not a financial instittamount of wages due and unpaid, increased wages of not more
tion, regardless of whether the lien of the commercial lenditigan 50% of the amount of wages due and unpaid, unless the
institution originates before or after the lien under par. (a) takesiployer shows the department that payment of the increased

effect. wages would cause extreme hardship.

History: 1975 c. 380; 1979 c. 32 s. 92 (9); 1985 a. 29, 220; 1989 a. 113; 1991 a. i
146:1993 a. 86, 453: 1995 o, 227. 1997 &, 27, 237: 1999 a. O: 1999 a. 150 5. 672: 1006°) |f @n employer does not agree to compromise and settle a

a. 167; 2001 a. 10; 2003 a. 63: 2005 a. 434; 2009 a. 28. wage claim under this subsection, the department may refer the
Under sub. (1), courts may award costs to DILHR when DILHR prevails but miyage claim to a district attorney under s. 109.09 (1) or to the

not tax costs against DILHR when a defendant employer prevails. DILHR v. Co it 1t
ings. Inc. 126 Wis. 2d 338, 376 NW.2d 834 (1985). department ojfustice under s. 109.10 (3) for commencement of an

Chapter 103 does not provide the exclusive remedy for enforcement of claﬁﬁtion in Cir(?Uit court to collect the amount of wages due and
under that chapter. Claims under statutes enumerated in sub. (1) may be enforcethipaid plus increased wages as specified in sub. (2) (b).
a private action brought under s. 109.03 (5). German v. DOT, 223 Wis. 2d 525, 589 . . .
N.W.2d 651 (Ct. App. 1998), 98-0250. fited. 2000 WI 62, 235 Wis. 2d 576,612 (2) CIVIL PENALTIES. (@) In a wage claim action that is com-

N.W.2d 50, 98-0250. menced by an employee before the department has completed its
_ ) _ investigation under s. 109.09 (1) and its attempts to compromise
109.10 Reciprocal agreements. (1) In this section, and settle the wage claim under sub. (1), a circuit court may order

“responsible agency” means a state officer, agency or other bagy employer to pay to the employee, in addition to the amount of
that is responsible for the collection of wage claims or wage defjages due and unpaid and in addition to or in lieu of the criminal
ciencies. penalties specified in sub. (3), increased wages of not more than
(2) The secretary and the responsible agency of another stz&o of the amount of wages due and unpaid.
may enter into a reciprocal agreement governing the collection,(b) In a wage claim action that is commenced after the depart-
under the laws of the other state, of wage claims and wage defent has completed its investigation under s. 109.09 (1) and its
ciencies received by the department. attempts to settle and compromise the wage claim under sub. (1),
(3) Consistent with the terms of a reciprocal agreemeatcircuit court may order the employer to pay to the employee, in
entered into with a responsible agency of another state under swldlition to the amount of wages due and unpaid to an employee
(2), the department may do any of the following: and in addition to or in lieu of the criminal penalties specified in
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sub. (3), increased wages of not more @06 of the amount of at the time an enforcement action is commenced in court. Hubbard v. Messer, 2003
those wages due and unpaid. WI 145, 267 Wis. 2d 92, 673 N.W.2d 676, 02-1701.

(3) CrIMINAL PENALTIES. Any employer who, having the abil- 109.12 Rules and report. The department shall do all of the
ity to pay, fails to pay the wages due and payable as providedafowing:
this chapter or falsely denies the@mt or validity thereof or that (1) Promulgate rules to do all of the following:
such wages are due, with intent to secure any discount upon sucta) Aid the administration of this chapter, including the
indebtedness or with intent to annoy, harass, oppress, hindeg@ercement of ss. 109.07 and 109.075 and criteria for exceptions
defraudthe person to whom such wages are due, may be fined wager ss. 109.07 (5) and (6) and 109.075 (5) and (6).
more than $500 or imprisoned not more than 90 days or both.(b) Establish the form and content of the record required under
Each failure or refusal to pay each employee the amount of wage$09.07 (5) (b) and the record required under s. 109.075 (5) (b)
due at the time, or under the conditions required in this chapf’%!?,d specify the documents that must contain notarized signatures.
constitutes a separate offense. (2) Not later than March 1 annually, submit a written report on
History: 1975 c. 380, 421; 1977 c. 26; 1993 a. 86. its activities in the preceding calendar year related to the enforce-
In a collective bargaining/arbitration situation a defense of “good cause” undeP3€Nt and administration of ss. 109.07 and 109.075 to the chief
111.70 (7m) (e) is available if the employer fails to pay wages pursuant to s. 10tark of each house of the legislature for distribution under s.
(1). Employees Local 1901 v. Brown County, 146 Wis. 2d 728, 432 N.W.2d 518,172(3) to the standing committees with jurisdiction over labor.

(1988). _— 0(3) Include, in the report required under sub. (2), the number,
Whether payments under an arbitration award are due from the entry of the awar d di ", fall d . . de by the d
depends othe overall circumstances. Kenosha Fire Fighters v. City of Kenosha, 1@339 and disposition of all determinations made by the department

Wis. 2d 658, 484 N.W.2d 152 (1992). under ss. 109.07 (5) and (6) and 109.075 (5) and (6).
Penalties under sub. (2) (b) may only be applied when wages are due and unpditistory: 1989 a. 44; 1991 a. 146; 1997 a. 237.
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