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CHAPTER 9
POST-ELECTION ACTIONS; DIRECT LEGISLATION

9.01 Recount. 9.20 Direct legislation.
9.10 Recall.

NOTE: 2005 Wis. Act 451, which made major revisions to the election laws, amended retn under s. 6.221 (6) (b), the petitioner is not required
including to Chapter 9, contains an extensive prefatory note explaining the to pay a fee
changes. pay ) . .
Cross-reference: See definitions in s. 5.02. 1m. If the difference between the votes cast for the leading

candidate and those cast for the petitioner or the difference
9.01 Recount. (1) PETITION; FEES:GENERALPROCEDURES.(8) petween the affirmative and negative votes cast upon any referen-
1. Any candidate voted for at any election or any elector wigm question is at least 10 if 1,000 or less votes are cast or is more
voted upon any referendum question at any election may petitifin 0.5% but not more than 2% if more than 1,000 votes are cast
for a recount. The petitioner shall file a verified petition or Pethrior to issuance of any amended return undé2&1 (6) (b), the
tions with the proper clerk or body under par. (ar) not earlier thggtitionershall pay a fee of $5 for each ward for which the petition
the time of completion of the canvass and not later than 5 p.m.rgfuests &allot recount, or $5 for each municipality for which the
the 3rd business day following the last meeting day of the mun'ﬁbtition requests a recount where no wards exist.

pal or county board of canvassers determining the election for t aty |t the difference between the votes cast for the leading can-

office or on that referendum question prior to issuance of aH?%ate and those cast for the petitioner or the difference between

amended return under s. 6.221 (6) (b) or, if more than one bofﬂ affirmative and negative votes cast upon any referendum ques-

g];é: %E\;?ﬁgggsdgaﬁgﬁc}cv?nditﬁén?;g?triﬁgégr?t Igger I)E‘?éblgst?%o tion is more than 2% if more than 1,000 votes are cast prior to
y 9 g day glfance of any amended return under s. 6.221 (6) (b), the peti-

of canvassers which makes a determination prior to issuancg; Ol .. shall pay a fee equal to the actual cost of performing the

any amended return under s. 6.221 (6) (b). If the chairpersor} unt in each ward for which the petition requests a recount, or
the board or chairperson’s designee makes the determlnatlo%gach municipality for which thep petition (rqequest a recount

the office or the referendum question, the petitioner shall file ;
petition not earlier than the last meeting day of the last cou yere no wards exist. .

board ofcanvassers to make a statement in the election or referen-3: All fees calculated or estimated under par. (ad) shall be pre-
dum and not later than 5 p.m. on the 3rd business day followipgyd incash or another form of payment which is acceptable to the
the day on which the government accountability board receiyd§cer to whom they are paid. No petition for which a fee is.

the last statement from a county board of canvassers for the eiggd/ired is valid unless the proper calculated or estimated fee is

tion or referendum. paid at the time of filing.
2. Each verified petition under subd. 1. shall state all of the 3M. Thepetitioner shall pay any balance owing toward the fee
following: due under subd. 2. within 30 days after the clerk or body receiving

a. That at the election the petitioner was a candidate for {j§ Petition provides the petitioner with a written statement of the
office in question or that the petitioner voted on the referendtgﬂ]oumdue' If the petitioner has overpaid the fee due under subd.
question in issue. . the clerk or body receiving the petition shall refund the amount

b. That the petitioner is informed and believes that a mist Everpald within 30 days after the board of canvassers makes its

; ; . S ermination in the recount.
or fraud has been committed in a specified ward or municipali 4. The board shall d it all ived by it into th
in the counting and return of the votes cast for the office or upon - "€ board shall deposit all moneys received Dy it Into the

the question or that another specified defect, irregularity, or jilBSCoUNt under s. 20.541) (g), and shall pay the fees required for
gality occurred in the conduct of the election. each recount to the county clerks of the counties in which the

3. The petition under subd. 1. shall specify each ward. or ed& ount is to be held. The county clerk shall deposit fees received
- 1Nep - 1. shall specify Ard, OF €88 him or her with the county treasurer. Thenicipal clerk shall
municipality where no wards exist, in which a recount is desiregh, , it fees received by him or her with the municipal treasurer.

If a recount is requested for all wards within a jurisdiction, eac . Y . . o

ward need not be specified. _ 5d Inlthlrs] paragraph, tlhe Ircleao_llng C«f';mhdldf;ll_te mfclrl:des every
. . ividual whose vote total at the time of the filing of the recount

4. The petition under subd. 1. may be amended 1o incl tition would entitle the individual to election or nomination to

informationdiscovered as a result of the investigation of the bo ice. In an election in which more than one office of the same

of canvassers or the chairperson of the board, or chairpers % is to bdilled from the sam¢erritory, the number and percent-

designee, after the filing of the petition if the petitioner moves ; ! : .

of votes cast under this paragraph shall be determined by first

amend the petition as soon as possible after the petitioner discov- |- '
ers, or reasgnably should havepdiscovered, the in%ormation thahit ding the total number of votes cast for the office by the number

the subject of the amendment and if the petitioner was unabl f fiices being filled ai the elegtion from the same terrltpry.
include the information in the original petition. (am) A person who files a petition under par. (&) may withdraw
(ad) Upon receiving a petition for a recount, the clerk or bodlye petition. If the petitioner withdraws a petition before any board

receiving the petition shall calculate any fee due under par. ( %canvassers that canvassed the original election begins its
1m. or reasonably estimate any fee due under par. (ag) 2. The d Qunt,the clerk or body shall refund any.fee paid uri(.jer par. (ag).
or body shall provide the petitioner promptly with the total due or (ar) 1. Inthe event of a recount for anyioé, the petition shall
estimate. be filed with the clerk or body with whom nomination papers are
(ag) 1. Ifthe difference between the votes cast for the leadifiifd for that office. N
candidate and those cast for the petitioner or the difference 2. Inthe event of a recount for a referendum, the petition shall
betweerthe afirmative and negative votes cast upon any referefe filed with the clerk of the jurisdiction in which the referendum
dum question is less than 10 if 1,000 or less votes are cast orifié@lled, and, in the case of the state, with the board.
morethan 0.5% of the total votes cast for the office or on the ques- 3. Whenever a clerk receives a valid petition and any payment
tion if more than 1,000 votes are cast prior to issuance of amyder par. (ag) 3., the clerk shall thereupon notify the proper board
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of canvassers. Whenever the board receives a valid petition andd. If, after completing the steps set forth in subd. 4. c., the
any payment under par. (ag) 3., the board shall promptly by centiimber of ballots still exceeds the number of voters reduced by
fied mail or other expeditious means order the proper courthe number of defective envelopes set aside under subd. 2., the
boards of canvassers to commence the recount. County boardafd of canvassers shall place all ballots face down to check the
canvassers shall convene no later than 9 a.m. on the secondrtigls. Any ballot not properly initialed by 2 inspectors or any
afterreceipt of an order and may adjourn for not more than one ddysentee ballot not properly initialed by the municipal clerk, the
at a time until the recount is completed in the county, except tieaecutive director of the board of election commissioners, or a
the board may permit extension of the time for adjournmerkeputy clerk or secretary shall be temporarily set aside and the
Returns from a recount ordered by the board shall be transmittedrd of canvassers shall, without inspection, randomly draw
to the office of the board as soon as possible, but in no case latan these ballots as many as are necessary to reduce the number
than 13 days from the date of the order of the board directing tfeballots to equal the number of voters. Any ballots removed for
recount. The chairperson of the board or the chairperson’s de&agk of initials shall not be counted but shall be marked, set aside
nee may not make a determination in any election if a recounaigd carefully preserved.

pending before any county board of canvassers in that election.e. |f, after completing the steps set forth in subd. 4. d., the
The chairperson of the board or the chairperson’s designee nggghber of ballots still exceeds the number of voters reduced by
not recount actual ballots, but shall verify the returns of the COURRe number of defective envelopes set aside under subd. 2., the
boards of canvassers in making his or her determinations.  remaining ballots shall be returned to the container or bag and the
(b) The proper board of canvassers shall reconvene no eatligard of canvassers shall draw a number of ballots equal to the
than 9 a.m. on the day following delivery of notice to all candexcess number of ballots by chance and without inspection from
dates under sub. (2) and no later than 9 a.m. on the day followting container or bag. These ballots shall not be counted but shall
the last day for filing of a petition, or if the original canvass is sube marked as having been removed by the canvassers on recount
ject tocorrection under s. 6.221 (6) (b), immediately after issuandae to an excess number of ballots, set aside and carefully pre-
of the amended statement and determination in the original caerved.
vass, whichever is later. The board of canvassers shall then pro-5. \When the number of ballots and voters agree, or after not-
ceed taecount the ballots in the wards or municipalities specifigglg that the number of voters exceeds the number of ballots, the
and to review the allegations of fact contained in the petition §6ard ofcanvassers shall return all ballots to be counted to the bal-
petitions. The recount shall proceed for each warchanicipality  |ot box and shall turn the ballot box in such manner as to thor-

as follows: oughly mix the ballots. The recount shall then begin.
1. The board of canvassers shall first compare the poll lists 5m. Except as otherwise provided in this section, the recount
and determine the number of voting electors. shall be conducted in accordance with s. 7.51.

2. The board of canvassers shall then examine the absentees, In recounting the votes cast on a Voting machine in which
ballot envelopes. Any defective absentee ballot envelopes slgdl record of the votes cast is contained in the machine, the board
be laid aside, properly marked and carefully preserved. The nigfcanvassers shall make a record of the number of the seal, if any,
ber of voters shall be reduced by the number of ballot envelopgs number of the protective counter or other device, if one is pro-
set aside under this subdivision. An absentee ballot envelopgiifed, and shall open the recording compartment of the machine,
defectiveonly if it is not witnessed or if it is not signed by the voteand without unlocking the machine against voting, shall recount
or if the certificate accompanying an absentee ballot that the vates votes thereon. If the machine is an electronic voting machine
received by facsimile transmission or electronic mail is missingilizing adetachable record of votes cast, the record shall be reta-

3. The board of canvassers shall then examine the contaimglated under s. 5.90.

or bag containing the ballots to be certain it has not been tampered7, When a machine is recounted, the board of canvassers shall
with, opened, or opened and resealed. Any irregularities or pgfoceed to inspect and examine the machine showing the votes
sible tampering with the container or bag shall be noted. cast for each office or referendum specified in the petition, and
4. a. When the container or bag has been checked, it shakhall make a record of the votes for that office or referendum as
opened and the contents removed. The board of canvassers salyn orthat voting machine, which they shall certify as correct,
without examination other than what is necessary to determinghe presence of at least one witness.
that each is a single ballot, count the number of ballots in the con- 8. |f upon the recount it is found that the original canvass of
tainer or bag, excluding ballots removed under s. 7.51 (2) (e)the returns has been correctly made from a voting machine and
b. The board of canvassers shall then, for each opened ab#®t-a discrepancy still remains unaccountedffierboard of can-
tee ballot envelope that was laid aside as defective under subdvéssers shall publicly unlock the voting and counting mechanism
without inspection, randomly draw one absentee ballot from tb&the machine, and shall proceed to examine and test the machine
container or bag. In differentiating absentee ballots from othter determine the cause of the discrepancy in returns from the
ballots, the board of canvassers shall presume that a ballot inachine. A similar test shall be performed for electronic voting
tialed only by the municipal clerk, the executive director of thmachines to ascertain whether there is any malfunction in the
board of election commissioners, or a deputy clerk or secretarynachine. After the completion of the examination and test, the
an absentee ballot. If there are more defective absentee bdlézrd of canvassers shall prepare a statement giving the results of
envelopeshan there are probable absentee ballots, all of the prte examination and test. The statement shall be witnessed by at
able absentee ballots shall be removed from the container or beast one witness.
Additional ballots shall be removed only if the number of remain- 8m. Where a voting machine or electronic voting system is
ing ballots still exceeds the number of voting electors reCOfnged, and an error in the vote total as shown on the machine or
under subd. 1., reduced by the number of defective envelopesggbrd of votes cast is clearly apparent, the board of canvassers
asideunder subd. 2. All ballots removed shall not be counted, iy change the vote total as shown by the machine or system and
shall be marked as to the reason for their removal, set aside ify or use a different total to certify a different result than is
carefully preserved. indicated by the machine or system if there is evidence of a spe-
c. If, after completing the steps set forth in subd. 4. b., th#ic malfunction in the machine or system, if the malfunction
number of ballots still exceeds the number of voters, the boardcofild reasonably have caused the error, and if clear and convinc-
canvassershall place all ballots face up to check for blank ballotég evidence exists which indicates the exact actual total number
Any blank ballots shall be so marked, set aside and carefully ppévotes cast. The burden of demonstrating that a vote total shown
served. on a machine or record of votes cast is incorrect rests with the party
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seeking tahange the recorded result on the basis of clear and con{5) OATHS; MINUTES; WITNESS FEES; TABULATORS; TIMING; PUB-
vincing evidence. LICATION. (&) The board of canvassers or the chairperson of the

8s. If an electronic voting system is used in which ballots dp@ard or the chairperson’s designee shall keep complete minutes
distributed to electors, and the board of canvassers makes a defeill proceedings before the board of canvassers or the chairper-
mination of elector intent under s. 7.50, the board of canvasse®8 or designee. The minutes shall include a record of objections
shalladd to the result generated by the automatic tabulating equpd offers of evidence. If the board of canvassers or the chairper-
ment any votes counted by the board of canvassers in makingﬁﬂ@ or chairperson’s designee receives exhibits from any party, the
determination. oard of canvassers or the chairperson or designee shall number

9. If upon the recount it appears that the original canvassad Preserve the exhibits. The board of canvassers or the chairper-
the returns by the election officials was incorrect, the statemef@ OF chairperson’s designee shall make specific findings of fact

and determinations of the board of canvassers shall be corre¥f8fl respect to any irregularity raised in the petition or discovered
accordingly. during the recount. Any member of the board of canvassers or the

10. Recounts at polling places utilizing an electronic votir&iyairperson or chairperson’s designee may administer oaths, cer-

system in which ballots are distributed to electors shall be p official acts and issue subpoenas for purposes of this section.

formed inaccordance with the procedure for recounting pagler /€SS fees shall be paid by the county. In the case of proceed-
lots insofar as applicable, except as provided in s. 5.90. Recol. before the chairperson of the board or chairperson’s designee,
at polling places utilizing electronic voting machines shall be pdiitess fees shall be paid by the board.

formed inaccordance with the procedure for recounting votes cast() The board of canvassers conducting a recount may select

on mechanical voting machines, insofar as applicable, excepf88 employ tabulators to assist it in its dutiesbuTators shall per-
provided in s. 5.90. form their duties under the direction of the board of canvassers.

11. Al steps of the recount shall be performed public| _nIy the members of the board of canvassers are competent to

Except as provided in subd. 12., all materials and ballots may @ke any d_etermlnatlon as to the validity of_ any vote tabulated.
viewed and identified by the candidates, the person deman pensation of tabulator.s shal.l be determlned under s. 7.03.
the recount and their authorized representatives and counsel, buPm) Upon the completion of its proceedings, a board of can-
only members of the board of canvassers and tabulators assistaggers shall deliver to the board one copy of the minutes of the
them may touch any of the materials or ballots. The candidate®ceedings kept under par. (a). In addition, in the case of a
the person demanding the recount and their authorized represdggpunt of an election for state or national office, for each candi-
tives and counsel may object to the counting of any ballot. Afte whose name appears on the ballot for that office under the
errors shall be corrected. name of golitical party, the board of canvassers shall deliver one

12. Except as authorized in s. 6.47 (8), the board of canvasS8RY Ofthe minutes to the chieffafer, if any,who is named in any
shall not permit access to the name of any elector who Kggistration statemefited under s. 1.05(1) by the state commit-

obtained a confidential listing under s. 6.47 (2) during the reca#ﬁE of that political party, and in the case of a recount of an election
Vass. or county office, for each candidate whose name appears on the

(2) NOTICE To cANDIDATES. When the recount concerns a’gallot for that office under the name of a political party, the board

election for an office, the clerk or body with whom the petition i
filed shall promptly prepare a copy of the petition for delivery t ; i
each opposing candidate for the same office whose name app%ﬁgfr s.11.05(1) by _the county comml'the of that political party.
on the ballot. In a recount proceeding for a partisan primary, the(¢) If the recount is made by a municipal or county board of
clerk or body shall prepare a copy of the petition for delivery f&hvassers and the result is required to be reported to a county
each opposing candidate for the same party nomination for Bard ofcanvassers or to the chairperson of the board or the chair-
same office, to each opposing candidate for the party nominatR§ifson’s designee, the board of canvassers making the initial
of each other party for the same office and to each independ@gount shall immediately certify the results to the county board
candidate qualifying to have his or her name placed on the baftb€anvassers or to the chairperson of the board or designee. If a
for the succeeding election. A candidate or agent designatedcByntyboard of canvassers receives such results, it shall then con-
a candidate may personally accept delivery of a copy of the p¥ghe not later than 9 a.m. on the next business day following
tion. Upon such delivery, the clerk or body shall require the candieceipt to examine the returns and determine the results. If the
date orgent to sign a receipt therefor. If a candidate or agent déBgirperson of the board or the chairperson’s designee receives
not personally accept delivery, the clerk or body shall thé&tich results, the chairperson or designee shall publicly examine
promptly deliver the copies of the petition to the sheriff, who shélie returns and determine the results not later than 9 a.m. on the
promptly deliver theopies of the petition to each candidate at ti@rd business day following receipt, but if that day is earlier than
address given on the candidate’s nomination papers, without fé¢, latest day permitted for that election under s. 7.70 (3) (a), the
in the manner provided for service of a summons in civil actiorghairperson othe board or designee may examine the returns and
(3) REPRESENTATION AND OBSERVATION. The petitioner, all determine the results not later than the day specified in s. 7.70 (3)

opposing candidates and interested persons shall be entitled e
present in person and by counsel to observe the proceedings. (d) Whenever publication of an original determination is
(4) RIGHT TO COMPLETERECOUNT. Whenever a recount peti- reqwre_d, tlje county or municipal clerk shall publish the recount
tion for part of the wards within a jurisdiction or district, or for parfi€termination in the same manner.
of the municipalities within a district where there are no wards, is (6) APPEALTOCIRCUITCOURT. (&) Within 5 business days after
filed under this section, the opposing candidate, or any votera@mpletion of the recount determination by the board of canvass-
other interested party including a municipality if on a referenduets in all counties concerned, or within 5 business days after
question, may similarly file a petition for recount in any or all ofompletion of the recount determination by the chairperson of the
the remaining wards or municipalities in the jurisdiction or didsoard or the chairperson’s designee whenever a determination is
trict. The petition shall be filed not later than 5 p.m. 2 days aftexade bythe chairperson or designee, any candidate, or any elector
the board of canvassers completes the first recount. The propken for a referendum, aggrieved by the recount may appeal to
board of canvassers shall reconvene at 9 a.m. on the next busitiesgit court. The appeal shall commence by serving a written
day following the filing of the petition and proceed to recount theotice of appeal on the other candidates and persons who filed a
ballots in all wards or municipalities specified and to otherwiseritten notice of appearance before each board of canvassers
reviewthe allegations of fact contained in the petition. Any errorhose decision is appealed, or in the case of a statewide recount,
shall be corrected. before the chairperson of the board or the chairperson’s designee.

f canvassers shall deliver one copy of the minutes to the chief
fficer, if any, who is named in any registration statement filed
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The appellant shall also serve notice on the board if the chairpeEnvassers or the chairperson or designee as to the weight of the
son of the board or the chairperson’s designee is responsibleefddence orany disputed finding of fact. The court shall set aside
determining the election. The appellant shall serve the noticethg determination if it finds that the determination depends on any
certified nail or in person. The appellant shall file the notice witfinding of fact that is not supported by substantial evidence.

the clerk of circuit court together with an undertaking and surety (9) AppPEAL TO COURT OF APPEALS. (@) Within 30 days after

in the amount approved by the court, conditioned upon the paytry of the order of the circuit court, a party aggrieved by the
ment of all costs taxed against the appellant. order may appeal to the court of appeals.

_ (b) Ifan appeal is filed from a recount determination in an elec- (b) If an appeal is filed in respect to an election which is held
tion which is held in more than one judicial circuit, the chief judgigy more than one court of appeals district, the chief justice of the
of the judicial administrative district in which the election is heldupremecourt shall consolidate all appeals relating to that election
shall consolidate all appeals relating to that election and appq;ng designate one district to hear the appeal, except that if an
a circuit judge, who shall be a reserve judge if available, to hegypeal idiled in respect to an election for statewide office or a sta-
the appeal. If the election is held in more than one judicial admiawide referendum, the appeal shall be heard by the 4th district
istrative district, the chief justice of the supreme court shall makgurt of appeals.

the appointment. _ (c) The court of appeals shall give precedence to the appeal
~ (7) CourtPROCEDURES.(a) The court with whom an appealover other matters not accorded similar precedence by law.
is filed shall forthwith issue an order directing each affected (10) STANDARD FORMS AND METHODS. The government

county omunicipal clerk or board to transmit immediately all balyccoyntability board shall prescribe standard forms and proce-
lots, papers and records affecting the appeal to the clerk of cQyiffes for the making of recounts under this section. The proce-

or to impound and secure such ballots, papers and records, or s prescribed by the government accountability board shall
The order shall be served upon each affected county or municipay, ire the boards of canvassers in recounts involving more than
clerk or board and all other candidates and persons who filegf poard of canvassers to consult with the government accounta-
written notice of appearance before any board of canvassgfiy hoard staff prior to beginning any recount in order to ensure

involved in the recount. _ ) ~ that uriform procedures are used, to the extent practicable, in such
(b) The appeal shall be heard by a judge without a jupacounts.

Promptly following the filing of an appeal, the court shall hold & 17y Exciusive remepy. This section constitutes the exclu-
schedulingconference for the purpose of adopting procedures thafe jydicial remedy for testing the right to hold an elective office
will permit the court to determine the matter as expeditiously g8 the result of an alleged irregularity, defect or mistake com-
possible. Within the time ordered by the court, the appellant shaltie during the voting or canvassing process.

file acomplaint enumerating with specificity every alleged irregu- yisiory: 1971 c. 251; 1971 c. 304 s. 29 (2); 1971 c. 336; 1973 ¢. 313; 1973 c. 334
larity, defect, mistake draud committed during the recount. Thess. 23 to 26, 57; 1975 c. 41, 422; 1977 c. 394 s. 53; 1977 c. 427; 1979 c. 200; 1979

i i i 60 ss. 66 to 68, 93; 1979 c. 311, 355; 1983 a. 183; 1983 a. 484 s. 172 (3); 1983
appe”ant shall file a copy of the complalnt with each person WE.OESS; 1985 a. 304; 1987 a. 391; 1989 a. 192; 1993 a. 213; 1997 a. 27; 1999 a. 49,

is entitled to receive a copy of the order under par. (ahiMthe 1852001 a. 16: 2003 a. 265, 321; 2005 a. 149, 451; 2007 a. 1, 96.
time ordered by the court, the other parties to the appeal shall fileross Reference: See also s. GAB 6.04, Wis. adm. code.
an answer. Within the time ordered by the court, the parties to the&challenge of compliance with procedures for absent voting is within the board

. . : . anvassers’ jurisdiction. Absent connivance, fraud, or undue influence, substan-
appeal shall prowde the court with any other information 0fder§ compliance with statutory votingrocedures is sufficient. Appeal From Recount

by the court. At t_he time and place 0rdered by the court, the mait@fiection Contest, 105 Wis. 2d 468, 313 N.W.2d 869 (Ct. App. 1981).
shall be summarily heard and determined and costs shall be tax&db. (8) does not require the party against whom the board rules to object to the

as in other civil actions. Those provisions of chs. 801 to 806 whigdjrds determination to ggessgi"iéqe,\jSvsv“gdfggjzu?éct‘a'Arr)%"‘%’%;:"ﬁord v. Colby

are inconsistent with a p(ompt and expeditious hearing do rlcﬁost—eIectiomzligibility challenges are properly brought under this section. Loger-
apply to appeals under this section. quist v. Nasewaupee Canvassers, 1&) ?d 907, 442 N.W.2d 551 (Ct. App. 1989).

] The recount statute does not violate due process or equal protection and does not
(8) SCOPEOF REVIEW. (a) Unless the court finds a ground fOtgjeny the electorate the right to have the winning candidate hold office. The relation-

setting aside or modifying the determination of the board of caip of recount and quo warranto actions is discussed. Shroble v. Prusener, 185 Wis.

vassers or the chairperson of the board or chairperson’s desigh@&Q3, 517 N.W.2d 169 (1994).
it shall affirm the determination When the board of canvassers’ actions in a recount reflected proper application of
’ . . the statutes, the reviewing court’s finding that the board had another option available
(b) The court shall separately treat disputed issues of progatwas immaterial. DeBroux v. City of Appleton Board of Canvassers, 206 Wis.

dure, interpretations of law, and findings of fact. 2d 321, 557 N.W.2d 423 (Ct. App. 1996), 96-1287. . . .
This section is the exclusive remedy for any claimed election fraud or irregularity.

(c) The court may not receive evidence not offered to the bo@gherally, tsuccessfully challenge an election, the challenger must show the proba-
of canvassers or the chairperson or chairperson’s designee e)@'@g)pf an altered outcome in the absence of the challenged irregularity. Carlson v.
for evidence that was unavailable to a party exercising due d B“é%fgggg’_ Board of Canvassers, 2001 W1 /2 240 Wis. 2d 438, 623 N.W.2d
gence athe time of the recount or newly discovered evidence thal party’s failure to timely file an appeal under sub. (6) does not preclude the party
could not with due diligence have been obtained during tﬁ%later !nter(\j/erxng ITy angther'? appeal. 'tTo at%petzal und;lerdsyb. (ets) requires a Earttﬁ/

: : aggrieved. A party advocating a position that prevailed is not aggrieved. Ro

recount, and except that the court may receive evidence iﬁ Farge School District Board of Canvassers, 2001 WI App 221, 247 Wis. 2d 708,
offered at an earlier time because a party was not representedsdy.w.2d 882, 01-0160.

i i ilsThe sub. (6) (a) requirement that a vote-recount appeal to the circuit court be
counsel in all or part of a recount proceeding. A party who faggrved on the other candidates is fundamental. That a candidate who was not served

to object offails to offer evilence of a defect or irregularity durinGxnew about the appeal and sought and was permitted to intervene in an appeal of a

the recount waives the right to object or offer evidence before Yha)u’pgvas immdateyiﬁltﬁ) the vali?ity of thglttappealt.h Thterz1 corg_mar:d thatLéqthirtcandi-

courtexcept n the case of evidence that was navailabe to @ péigE be ssned i v sopsal s iy ety o Lot

exercising due diligence at the time of the recount or newly digw.2d 692, 04-1642.

covered evidence that could not with due diligence have been

obtained during the recount or evidence received by the court @0 Recall. (1) RIGHT TO RECALL; PETITION SIGNATURES. (@)

to unavailability of counsel during the recount. The qualified electors of the state, of any county, city, village, or
(d) The court shall set aside or modify the determination of ti&wn, of any congressional, legislative, judicial, town sanitary, or

board of canvassers or the chairperson of the board or chairgéhool district, or of any prosecutorial unit may petition for the

son'’s designee if it finds that the board of canvassers or the chiggall of any incumbent elective official by filing a petition with

person or chairperson’s designee has erroneously interpretdfieasame official or agency with whom nomination papers or dec-

provision of law and a correct interpretation compels a particulgfations ofcandidacy for the office are filed demanding the recall

action. If the determination depends on any fact found by tA&the officeholder.

board of canvassers or the chairperson or chairperson’s designe€)) Except as provided in par. (c), a petition for recall of an offi-

the court may not substitute its judgment for that of the boarda#r shall be signed by electors equal to at least 25% of the vote cast
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for the office of governor at the last election within the same dis- (g) The burden of proof for any challenge rests with the indi-
trict or territory as that of the officeholder being recalled. vidual bringing the challenge.

(c) If no statistics are available to calculate the required num-(h) Any challenge to the validity of signatures on the petition
ber of signatures on a petition for recall of an officer, the numbsfrall be presented by affidavit or other supporting evidence dem-
of signatures shall be determined as follows: onstrating a failure to comply with statutory requirements.

1. The area of the district in square miles shall be divided by (i) If a challenger can establish that a person signed the recall
the area of the municipality in square miles in which it lies.  petition more than once, the 2nd and subsequent signatures may

2. The vote for governor at the last general election in thet be counted.
municipality within which the district lies shall be multiplied by (j) If a challenger demonstrates that someone other than the
25% of the quotient determined under subd. 1. to determine #iector signed for the elector, the signature may not be counted,
required number of signatures. unless the elector is unable to sign due to physical disability and

3. If adistrict is in more than one municipality, the method @uthorized another individual to sign in his or her behalf.
determination under subds. 1. and 2. shall be used for each part gk) If a challenger demonstrates that the date of a signature is
the district which constitutes only a fractional part of any area faltered and the alteration changes the validity of the signature, the
which election statistics are kept. signature may not be counted.

(d) The official or agency with whom declarations of candi- (L) If a challenger establishes that an individual is ineligible
dacy are filed for each office shall determine and certify to amy sign the petition, the signature may not be counted.
interested person the number of signatures required on a recaklm) No signature may be stricken on the basis that the elector
petition for that office. was not aware of the purpose of the petition, unless the purpose

(2) PeTITION REQUIREMENTS. (@) Every recall petition shall was misrepresented by the circulator.

have on the face at the top in bold print the words "RECALL (1) No signature may be stricken if the circulator fails to date
PETITION". Other requirements as to preparation and form gfe certification of circulator.

the Setzlon snall tbte gc;verne.d bh’ S 8't40' i itary dis- (p) If a signature on a petition sheet is crossed out by the peti-
(b) A recall petition for a cityillage, town, town sanitary dis- ioner before the sheet is offered for filing, the elimination of the

trict, or school district office shall contain a statement of a reas@@nature does not affect the validity of other signatures on the
for the recall which is related to the official responsibilities of thﬁetition sheet.

official for whom removal is sought. - . .
Chall t limited to the cat t forth .
(c) A petition requesting the recall of each elected officer shay t(g)(L). aflenges are not imited fo the categories setforth In pars

be prepared ‘.”‘T‘d filed separately. . . (r) A petitioner may file affidavits or other proof correcting
(d) No petition may be offered for filing for the recall of an offiy, s\ friciencies including but not limited to:

cer unless the petitioner first files a registration statement uncﬂar i ' fthe circul ian th ) ificati f circul

s. 11.05 (1) or (2) with the filing officer with whom the petition i 4. Falilure of the circulator to sign the certification of circula-

filed. The petitioner shall append to the registration a statemerit . ) . )

indicating his or her intent to circulate a recall petition, the name 5. Failure of the circulator to include all necessary informa-

of the officer for whom recall is sought and, in the case of a petitin-

for the recall of a city, village, town, town sanitary district, or (s) No petition for recall of an officer may be offered for filing

school district officer, a statement of a reason for the recall whigtior tothe expiration of one year after commencement of the term

is related to the official responsibilities of the official for whonof office for which the officer is elected.

removal is sought. No petitioner may circulate a petition for the (3) Srare, cOUNTY, CONGRESSIONALLEGISLATIVE AND JUDICIAL

recall of an officer prior to completing registration. The last datgrices. (a) This subsection applies to the recall of all elective

that a petition for the recall of an officer may be offered for filingfficials other than city, village, town, town sanitary district, and

is 5 p.m. on the 60th day commencing after registration. After t§¢hooldistrict officials. City, village, town, town sanitary district,

recall petition has been offered for filing, no name may be addggd school district officials are recalled under sub. (4).

or removed. No signature may be counted unless the date of thg,) wjithin 10 days after the petition is offered for filing, the

signature is within the period provided in this paragraph. officer against whom the petition is filed may file a written chal-
(e) An individual signature on a petition sheet may not lenge with the official, specifying any alleged insufficiency. If a

counted if: challenge is filed, the petitioner may file a written rebuttal to the
1. The signature is not dated. challenge with the official within 5 days after the challenge is
2. The signature is dated outside the circulation period. filed. If a rebuttal is filed, the officer against whom the petition

; ; R is filed may file a reply to any new matter raised in the rebuttal
taingd ggetﬁéggg%rgr:ssﬂgteetc.i after the date of the certification Cdv%llthin 2 days after the rebuttal is filed. Within 14 days after the

- . - xpiration of the time allowed for filing a reply to a rebuttal, the
dettﬁr.m-'rnhee drESI?ﬁ:?(lngézg s!ggﬁr of the petition sheet Cannol[gjfé::ial shall file the certificate or an amended certificate. Within
' _y 3 giv o . . 31 days after the petition is offered for filing, the official with
5. The signature is that of an individual who is not a residefjhom the petition is offered for filing shall determine by careful
of the jurisdiction or district from which the elective official beingaxamination whether the petition on its face is sufficient and so
recalled is elected. o B state in a certificate attached to the petition. If the official finds
6. The signer has been adjudicated not to be a qualified elegteit the amended petition is sufficient, the official shall file the
on grounds of incompetency or limited incompetency as providgetition and call a recall election to be held on the Tuesday of the
ins. 6.03 (3). 6th week commencing after the date of filing of the petition. If
7. The signer is not a qualified elector by reason of age. Tuesday is a legal holiday, the recall election shall be held on the
8. The circulator knew or should have known that the signdfst day after Tuesday which is not a legal holidayhéf oficial
for any other reason, was not a qualified elector. finds that the petition is insufficient, the certificate shall state the
(em) No signature on a petition sheet may be counted if: particulars creating the insufficiency. The petition may be

- : : o ) amended to correct any insufficiency within 5 days following the
1. The circulator fails to sign the certification of cwculator.amxing of the original certificate. Within 5 days after théeoing

2. The circulator is not a qualified circulator. of the amended petition for filing, the official with whom the peti-
(f) The filing officer or agency shall review a verified chaltion is filed shall again carefully examine the face of the petition
lenge to a recall petition if it is made prior to certification. to determine sufficiency and shall attach a certificate stating the
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findings. Upon showing of good cause, the circuit court for the® state in a certificate attached to the petition. If the petition is
county in which the petition is offered for filing may grant afiound to be insufficient, the certificate shall state the particulars
extension of any of the time periods provided in this paragraptreating the insufficiency. The petition may be amended to cor-
(bm) Within 7 days after an official makes a final determindect any insufficiency within 5 days following the affixing of the
tion of sufficiency or insufficiency of a recall petition under pagriginal certificate. Within 2 days after the offering of the
(b), the petitioner or the officer against whom the recall petitigimendegetition for filing, the clerk or board of election commis-
is filed may file a petition for a writ of mandamus or prohibitiorsioners shall again carefully examine the face of the petition to
with the circuit court for the county where the recall petition idetermine sufficiency and shall attach to the petition a certificate
offered for filing. Upon filing of such a petition, the only mattestating the findings. Immediately upon finding an original or
before the court shall be whether the recall petition is sufficie@mended petition sufficient, except in cities over 500,000 popula-
The court may stay the effect of thdicifil's order while the peti- tion, the municipal clerk or school district clerk shall transmit the
tion is under advisement and may order the official to revise tpetition to the governing body or to the school board. Immedi-
election schedule contained in the order if a revised schedulatigly upon finding an original or amended petition sufficient, in
necessitated by judicial review. Whenever the recall petitiongties over 500,000 population, the board of election commission-
files a petition under this paragraph, the officer against whom ths shall file the petition in its office.
recallpetition is filed shall be a party to the proceeding. The court (d) Promptly upon receipt of a certificate under par. (a), the
shall give the matter precedence over other matters not accorgegerningbody, school board, or board of election commissioners
similar precedence by law. shall call a recall election. The recall election shall be held on the
(c) The official against whom the recall petition is filed shalluesday of the 6th week commencing after the date on which the
be a candidate at the recall election without nomination unless tieetificate is filed, except that if Tuesday is a legal holiday the
official resigns within 10 days after the original filing of the petirecall election shall be held on the first day after Tuesday which
tion. Candidates for the office may be nominated under the usigahot a legal holiday.
procedure of nomination for a special election by filing nomina- () The official against whom the recall petition is filed shall
tion papers not later than 5 p.m. on the 4th Tuesday precedingdB&, candidate at the recall election without nomination unless the
election and have their names placed on the ballot at the reggikial resigns within 10 days after the date of the certificate.
election. Candidategor the ofice may be nominated under the usual proce-
(d) If more than 2 persons compete for a nonpartisan officed@e of nomination for a special election by filing nomination
recallprimary shall be held. The names of the 2 persons receivisighers odeclarations of candidacy not later than 5 p.m. on the 4th
the highest number of votes in the recall primary shall be certifigdesdaypreceding the election and have their names placed on the
to appear on the ballot in the recall election, but if any perspallot at the recall election.
receives a majority of the total number of votes cast in the recall(f) If more than 2 persons compete for an office, a recall pri-

primary, a recall _eIectfiorP; shall not be hﬁld'. If thg incurr:]l:)”emary shall be held. The names of the 2 persons receiving the high-
receives a majority of the votes cast, the incumbent sha number of votes in the recall primary shall be certified to
retained in office for the remainder of the term. If another candjs yaor on the ballot in the recall election. but if any person

date receives a majority of the votes cast, that candidate shal egcgeives a majority of the total number of votes cast in the recall

elected teserve for the residue of the unexpired term of the incurgznary 4 recall election shall not be held. If the incumbent

bent. Write-in votes are permitted only at a recall primary or gloojyes a majority of the votes cast, the incumbent shall be

arecall election in which no primary is held. retained in office for the remainder of the term. If another candi-
(e) For any partisan office, a recall primary shall be held fggte receives a majority of the votes cast, that candidate shall be

each political party which is entitled to a separate ballot undefefacted tserve for the residue of the unexpired term of the incum-

5.62 (1) (b) or (2) and from which more than one candidate CORknt. Writein votes are permitted only at a recall primary or at

petesfor the party’s nomination in the recall election. The primary recall election in which no primary is held.

ballot shall be prepared in accordance with s. 5.62, insofar a ; : : .

applicable. The person receiving the highest number of VOte%gg) If a recall primary is required, the date specified under par.

; e , shall be the date of the recall primary and the recall election
the recall primary for each political party shall be that party’s cal ;
didate in the recall election. Independent candidates shall Il be held othe Tuesday of the 4th week commencing after the

recallprimary or, if that Tuesday is a legal holiday, on the first day

shown on the ballot for the recall election only. L )
. . . - hat T hich legal holiday.
(f) If arecall primary is required, the date specified under pg{tert at Tuesday which is not a legal holiday

(b) shall be the date of the recall primary and the recall election(n) All candidates for any village, town, and town sanitary dis-
shall be held othe Tuesday of the 4th week commencing after thi&/Ct Office, other than the official against whom the recall petition
filed, shall file nomination papers, regardless of the method of

recallormary o, that Tuesday . egal holdy,on th st o4 155, 1) e Romnalon pepers, egardess of e 1efiog o
(4) CITY, VILLAGE, TOWN, TOWN SANITARY DISTRICT, AND (5) VOTING METHOD; ELECTION RESULTS. (@) The recall pri-
SCHOOL DISTRICT OFFICES. () Within 10 days after a petition forMary orelection of more than one official may be held on the same
the recall of a city, village, town, town sanitary district, or scho§@y: |f more than one official of the same office designation
district official, is offered for filing, the officer against whom the®'€cted at largtor the same term from the same district or territory
petition is filed may file a written challenge with the municipa® the subject of a recall petition, there shall be a separate election
clerk or board of election commissioners or school district clefntestor the position held by each official. Candidates shall des-
with whom it is filed, specifying any alleged insufficiency. If d49nate which position they are seeking on their nomination papers.
challenge is filed, the petitioner may file a written rebuttal to tHBStructions shall appear on the ballot to electors to vote for each
challenge with the clerk or board of election commissioneR9Sition separately.
within 5 days after the challenge is filed. If a rebuttal is filed, the (b) The official against whom a recall petition has been filed
officer against whom the petition is filed may file a reply to anghall continue to perform thtuties of his or her office until a cer-
new matter raised in the rebuttal within 2 days after the rebuttafificate of election is issued to his or her successor. The person
filed. Within 14 days after the expiration of the time allowed faeceiving a plurality of votes at the recall election or a majority of
filing a reply to a rebuttal, the clerk or board of election commigetes at a primary when authorized under sub. (3) (d) or (4) (f)
sioners shall file the certificate or an amended certificate. Wittshall be declared elected for the remainder of the term. If the
31 days after the petition is offered for filing, the clerk or board @fcumbent receives the required number of votes he or she shall
election commissioners shall determinechyeful examination of continue in office. Except as provided in sub. (4) (f), if another
the face of the petition whether the petition is sufficient and shplrson receives the required number of votes that person shall
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succeed the incumbent if he or she qualifies within 10 days afééter. The council or board by a three-fourths vote of the mem-
receiving a certificate of election. bers—elect may order a special election for the purpose of voting

(6) LIMITATION ONRECALL ELECTIONS. After one recall petition On the ordinance or resolution at any time prior to the next elec-
and recall election, no further recall petition may be filed agairtin, but not more than one special election for direct legislation
the same official during the term for which he or she was elect&ty be ordered in any 6-month period.

(7) PurPosE. The purpose of this section is to facilitate the (5) The clerk shall cause notice of the ordinance or resolution
operation of article Xlll, section 12, of the constitution and tthat isbeing submitted to a vote to be given as provided in s. 10.06
extend the same rights to electors of cities, villages, towns, to{@) (f).
sanitary districts, and school districts. (6) The ordinance or resolution need not be printed in its

History: 1977 c. 187 s. 134; 1977 c. 403, 447; 1979 c. 260; 1983 a. 219, 491, tn’ety on the ballohut a concise statement of its nature shall be

%882 2'32‘5‘;1;12%?';’%%_1989 a 31, 1921991 a. 269, 315 1999 a. 182; 2001 & te d together with a question permitting the elector to indicate

Cross Reference:See also ss. GAB 2.09, 2.11, and 6.04, Wis. adm. code. @approval or disapproval of its adoption.

Striking an entire page of signatures for one invalid signature violated the elector- iori i i i-
ate'sright to recall. Stahovic v. Rajchd22 Wis. 2d 370, 363 N.w.2d 243 (Ct. App. . (/) If @ majority vote in favor of adoption, the proposed ordi
1984). nance or resolution shall take effect upon publication under sub.

This section applies to members of Congress. 68 Atty. Gen. 140. (5). Publication shall be made within 10 days after the election.
9.20 Direct legislation. (1) A number of electors equal to at h(8) City ordinances or resolutions adopted under this section

least 15% of the votes cast for governor at the last general elecﬁﬁaé”nm be subject to the veto power of the mayor and city or vil-

in their citv or village mav sian and file a petition with the city o ordinances or resolutions adopted under this section shall not

village clfeyrk re ugstin )t/ha? an attachec? roposed ordinatr)llc be repealed or amended within 2 years of adoption except by a

resogl’ution with%ut altegration either be ad% tgd by the comm(:{/8{e of the electors. The common council or village board may

SO ! p y {lomit a proposition to repeal or amend the ordinance or resolu-

council orvillage board or be referred to a vote of the electors. The '~ any election

individual filing the petition on behalf of the electors shall desig-yiqioy. 1977 ¢. 102; 1983 a. 484; 1989 a. 192, 273.

nate in writing an individual to be notified of any insufficiency or thissection implements legislative powers reserved by the people. Subject to cer-

improper form under sub. (3). tain conditions, a common council has no authority to make an initial judgment of the
(2) The preparation and form of the direct legislation petitioﬁ;;g§;'°$§wséfzgag§'%§;F,’jf{,@?;gifg‘ff;;%%'_s'a“"“- State ex rel. Althouse v.

shall be governed by s. 8.40. A proposal that is administrative, rather than legislative in character, is not the
(2m) After the petition has been offered for filing, no nam\goper subject of initiative proceedings. State ex rel. Becker v. City of Milwaukee

f . on Council, 101 Wis. 2d 680, 305 N.W.2d 178 (Ct. App. 1981).
may be erased or removed. No signature may be considered éﬁqﬂy clerk has a mandatory duty to forward to the common council a sufficient

or counted .U.I’1|eSS the date is less than 60 days before the géin and ordinance in propér form. State exNelth v. Goetz, 116 Wis. 2d 239,
offered for f|||ng_ 342 N.W.2d 747 (Ct. App. 1983).
s e P The power of initiative does not extend to legislative decisions that have already
(3) W'th'n 15 days after,the, petition Is filed, the, ,Clerl,( Shaf%eenmade by the legislative body. Schaefer v. Potosi Village Board, 177 Wis. 2d 287,
determine by careful examination whether the petition is suffie1 N.w.2d 901 (Ct. App. 1993).

cient and whether the proposed ordinance or resolution is iif statutes establish procedures for the accomplishment of legislation in a certain
a, annitiative may not effect legislation that would modify the statutory directives

. - . . . r
proper form. The clerk shall state his or her findings in a _5_|gn§_|§t would bind a municipality if it were legislating in the same area. Section 62.23
and dated certificate attached to the petition. If the petitionesablishes such procedures for zoning; zoning may not be legislated or modified by
found to bensufficient or the proposed ordinance or resolution jgitiative. An ordinance constituting a pervasive regulation of, or prohibition on, the

. s . . .Use of land is zoning. Heitman v. City of Mauston, 226 Wis. 2d 542, 595 N.W.2d 450
not in proper form, the certificate shall give the particulars, statifl’ app. 1999), 98-3133.

the insufficiency or improper form. The petition may be amendedrhere are 4 exceptions to the sub. (4) requirement that requested direct legislation

i i~ i _either passed or submitted to the electors: 1) when the proposed direct legislation
to correct any |nsuff|C|ency or the prOpOSEd ordinance or I‘esollaﬁ/olves executive or administrative matters, rather than legislative ones; 2) when it

tion may be put in proper form within 10 days following the affiXzompels the repeal of an existing ordinance. or compels the passage of an ordinance
ing of the original certificate and notification of the individual desr clear conflict with existing ordinances; 3) when it seeks to exercise legislative pow-

; i it 2% not conferred on a municipality; and 4) when it would modify statutorily pre-
Ignated under SUb (l) When th.e prlglnal or amended .pemlorgéﬁbed directives that would bind a municipality if it were attempting to legislate in
found to b(_i“ $Uff|C|ent and the original or amended ordinance e same area. Mount Horeb Community Alertv. Village Board of Mt. Horeb, 2002
resolution is irproper form, the clerk shall so state on the attach&d App 80, 252 Wis. 2d 713, 643 N.W.2d 186, 01-2217.

= ; ; ; Mandamus is the appropriate action when a city council refuses either option of
certificate and forward it to the common council or village boarsQJb.(l) Mount Horeb Community Alert v. Village Board of Mt. Horeb, 2002 WI App

immediately. 80, 252 Wis. 2d 713, 643 N.W.2d 186, 01-2217.

i P i _ A proposed ordinance, initiated by a group of citizens, to require a village to hold
(4) The common council or V"lage board shall, without altera inding referendum prior to the start of construction on any new village building

ation, either pass the ordinance or resolution within 30 days fglject requiring a capital expenditure of $1 million or more was an appropriate sub-
lowing the date of the clerk’s final certificate, or submit it to thect of direct legislation. Mount Horeb Community Alert v. Village Board of Mt.

: : B - ~HRreb, 2003 WI 100, 263 Wis. 2d 544, 665 N.W.2d 229, 01-2217.
electors at the next spring or general E|eCt|0.r,]' if the e'?c“or_‘ ection 893.80 (1) (b), which requires the filing of a notice of claim before an
morethan 6 weeks after the date of the council’s or board’s actigttionmay be commenced against a municipality, did not apply to an action for man-
on the petition or the expiration of the 30—day period, whicheveégmusseeking to compel a city council to comply with this section. Oak Creek Citi-
first occurs. If there are 6 weeks or less before the election, $53/\Sion Commitiee v. City of Oak Creek, 2007 W1 App 196, 304 Wis. 2d 702;

ordinance oresolution shall be voted on at the next election thereox Populi: Wsconsin's’ Direct Legislation Statute. Bach. Wis. Law. May 2008.
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