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Chapter Trans 504

DEBARMENT, SUSPENSION AND INELIGIBILITY OF
DEPARTMENT OF TRANSPORTATION CONTRACTORS

Trans 504.01  Scope and policy. Trans 504.04  Treatment of listed contractors.
Trans 504.02  Definitions. Trans 504.05 Debarment.
Trans 504.03 List and records of debarred and suspended contractors. Trans 504.06  Suspension.

Note: Chapter Trans 504 was created as an emergencyfedéwef February 25, written findings of fact and who may be authorized to issue debar-
1983. ment and suspension decisions pursuant to this chapter.

(9) “Ineligible” means excluded from contracting with the
department and, if appropriate, from department—approved sub-

. . - . ontracting, if under statute, rule, order or legal authority other
(a) Prescribes certain policies and procedures governing fHe this chapter.

dEbanem and suspension of contractors fr_om contracts Invo Vote: Examples of reasons for ineligibility are wage—rate violations, civil rights
ing the Wisconsin department of transportation. violations and deficient progress.

(b) Provides for the listing of debarred contractors, of sus- (10) “Indictment” includes an indictment for a criminal
pended contractors and of contractors declared ineligible faffense, an information or any other filing by a competent author-

Trans 504.01 Scope and policy. (1) SCOPEOFCHAPTER.
This chapter:

department contracts. ity charging a criminal offense that results in finding probable
(c) Sets forth the treatment accorded contractors listed @!se to believe a felony has been committed and in binding the
debarred, suspended, or ineligible. defendant over for trial.

(2) PoLicy. (a) The department shall solicit bids from, award (11) “Judgment” means a judgment in a civil action by any
contracts to and approve subcontracts with only responsible bgurt of competent jurisdiction.
ness concerns and individuals. Debarment and suspension ar€l2) “Secretary” means the secretary of the department or an

appropriate means to effectuate this policy. authorized representative or designee.
(b) Debarment and suspension are serious actions imposef{13) “Suspension” means action taken by the department
only to protect the public interest, not for punishment. under s. Trans 504.06 to exclude a contractor from contracting
History: Cr. Register, December, 1983, No. 336, eff. 1-1-84. with the department or from department—approved subcontract-
ing temporarily pending the completion of an investigation or of
Trans 504.02 Definitions. In this chapter: a debarment decision—-making proceeding. A contractor so

(1) “Adequate evidence” means information suéfit to sup- €excluded is “suspended.”
port a reasonable belief that a particular act or omission hadistory: Cr. Register, December, 1983, No. 336, eff. 1-1-84.

occurrcid. - » . L Trans 504.03 List and records of debarred and sus-

_(2) "Affiliates” means business concerns or individuals havsenged contractors. (1) LisT. (a) The department shall com-
ing a relationship whereby one directly or indirectly controls Qfije and maintain a current, consolidated list of debarred, sus-
can control the other or whereby a third business concern or Ny ded and ineligible contractors.

‘Q'S'S”iﬁ'esd;rigt%é’rm'S“g'rr?ncélﬂigﬂggo'S or can control the subject (b) The department shall use the consolidated list to ensure that
) it does not solicit offers from, award contracts to, or consent to

(3) “Consolidated list” means a list compiled and maintaineg|,pcontract with listed contractors, except as otherwise provided
by the department and containing the names of contractors tiahis chapter.

have been debarred or suspended under this chapter or that ha

been declared ineligible under statute, rule, order or legal auth[%r-YE) Recoros. The department shall maintain records relating
ity other than this chapter. each debarred or suspended contractor. Records shall contain

the following:

__(4) "Contractor” means any individual or any legal entity, ) Names and addresses of all debarred or suspended contrac-
includingits officers and directors, that submits bids or propos

for or is awarded or may reasonably be expected to submit bids or .
proposaldor or be awarded a department contract. This definition (?) Cause or causes for each debarment or suspension.
includes any subcontractor of a contractor that conducts busineséc) Any limitations on or deviations from the normal effect of
with the department as an agent or representative of a contraégfyarment or suspension.

and any individual or legal entity that conducts business with the(d) Effective date of the debarment or suspension and, in the
department as an agent or representative of a contractor. ~ case of a debarment, the termination date.

(5) “Conviction” means a judgment or conviction of a crimj- History: Cr. Register, December, 1983, No. 336, eff. 1-1-84.
nal offense by any court of competent jurisdiction, whether

entered upon a verdict or a plea and includes a conviction ente(rﬁ ErrecT. (a) The department may not knowingly solicit bids
uponnolo contenderg@lea. , from, award contracts to, renew an existing contract with, or con-
(6) “Debarment” means action taken by the department undgint to subcontracts with a debarred or suspended contractor,
s. Trans 504.05 to exclude a contractor from contracting with thgless the secretary determines, in writing, that a compelling rea-
department and from department-approved subcontracting fa§o for dealing with the contractor exists.
specified period. A contractor so excluded is “debarred. (b) The department shall not enter a contract with an ineligible
(7) “Department” means the Wisconsin department of trangontractor and, if applicable, shall exclude ineligible contractors
portation. from subcontracts under the conditions and for the period set forth
(8) “Hearing examiner” means a designee of the secretarythe applicable statutes, rules, orders or legal authorities. The
who is authorized to conduct a fact—finding hearing and to prepdepartment may not knowingly solicit bids from, award contracts

rans 504.04 Treatment of listed contractors.
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to, renew an existing contract with, or consent to subcontract with 2. A history of failure to perform or of unsatisfactory perfor-
these contractors except in accord with the applicable statutesnce of one or more contracts.

rules, orders or legal authorities. (c) Any other cause that is so serious or compelling that it
(2) Review. Prior to any pre—award conference or to any of thedfects the responsibility of a contractor or subcontractor.

procuremenactions enumerated in sub. (1), with respect to a par- (d) Debarment for any of the above causes listed in pars. (a)
ticular bidder, offeror or proposed subcontractor, the departmefifough (c) by another state or federal entity.

shall review the consolidated list. _ _ (3) PROCEDURESFORDEBARMENT. (@) Referral. Department

(3) CURRENTCONTRACT CONTINUATION. (a) Notwithstanding employes and all other persons having information appropriate
the listing of a contractor, the department may continue contragié department consideration under this section shall promptly
or subcontracts in existence at the time the contractor waport that information to the secretary.
debarred or suspended, unless the secretary determines that COfls) Decision-making processl. The debarment decision—

tract termination is in the public interest. makingprocess shall be as informal as practicable, consistent with
(b) Contract termination decisions, if any, may be made orfiyndamental due process of law principles. The debarment deci-
after review byand consultation with both department contractingion—makingprocess shall permit contractors and any specifically
and purchasing personnel and department legal counsel to asfgfged affiliates to submit information and arguments in opposi-
the propriety of the proposed contract termination. tion to a proposed debarment. The department may require that a
(c) The department shall not renew existing contracts or suigntractor’s opposition be submitted in writing or may permit an
contracts with debarred or suspended contractors, unless the ged-presentation in person or through a representative.
retary determineand states in writing a compelling reason for the 2. Whenever a proposal to debar is based upon a conviction,
contract renewal or extension. judgment or debarment by another state or federal entity for any
(4) SuBCONTRACT RESTRICTIONS. When a debarred or sus-of the causes listed in sub. (2), the department need not conduct
pended contractor is proposed as a subcontractor for any subéofact—finding hearing.
tract subject to department approval, the department may not give3. Whenever a proposal to debar is not based upon a convic-
approval unless the secretary determines and states in writingba, judgment, admission or debarment by another state or federal
compelling reason for the approval. entity, and if the department finds that the contractor’s opposition
History: Cr. Register, December, 1983, No. 336, eff. 1-1-84. raises a genuine dispute over facts relevant to the proposed debar-
ment, the department shall conduct a fact—finding hearing. A
Trans 504.05 Debarment. (1) GENERAL. (a) The depart- department hearing examiner shall:
ment may, in the public interest, debar a contractor for any of the 5. permit the contractor to appear with counsel, to submit doc-

causes contained in sub. (2), using the procedures in sub. (3). (ili@nts, to present witnesses and to confront and cross—examine
existence of a cause for debarment as specified in sub. (2), hawy person the department presents;

ever, shall not necessarily require that a contractor be debarred;y, - £, e that a transcript of the hearing is prepared and made
thet_ser;outsnesshoﬁlaﬁy contrgotords_ acts i.r om|ssu()jnsband anty drHG'élilable to the contractor at a reasonable cost, unless the contrac-
g% ;1”9 actors shall be considered In maxing any aebarment 0¢-anq the department mutually waive the transcript requirement;

' and
(b) Debarment of a contractor constitutes debarment of all c. Actin accord with and have the authority provided by s
divisions or other organizational elements of the debarred copy, 4.16 Stats '
tractor, unless the debarment is explicitly limited to specific divi-~," =’ '

sions, organizational elements or commodities. - f : h
9 ate a debarment proceeding by informing the involved contractor

(c) The department may extend the debarment to include any specifically named affiliate by certified mail return
affiliates of a debarred contractor, if the affiliates are specifical ¥ eipt requested. The mailed notice shall state:

namedand are given written notice of the proposed debarment ang . o
an opportunitygtjo respond pursuant to sSb. IC()4)_ (a) That the department is considering a debarment;

(d) When no suspension is in effect pursuant teeist504.06 . (P) The reasons for the proposed debarment in terfiisiesof
at the time the department contemplates debarment of a conttﬁﬁow the_ contractor gf the conduct or transaction upon which
tor, no contracts shall be awarded to, and no subcontracts shaff&Rarment is proposed;

approved for, the contractor, pending a debarmiecision by the ~ (€) The cause or causes under sub. (2) that the department

(4) NOTICEOFPROPOSALTODEBAR. The department shall initi-

department. relies upon for the proposed debarment;
(2) CAUSESFORDEBARMENT. The secretary may debar a con- _(d) That the contractor may submit, within 15 days of the date
tractor for any one or more of the following causes: of the department’s mailed notice, a written response providing

information or ggument in opposition to the proposed debarment;

1. Fraud, collusion or any criminal offense in connection wit| (€) The department's procedures governing debarment deci-

obtaining, attempting to obtain or performing a public contract on-making as §pecified in sub. (5); .
subcontract: (f) The potential effect of the proposed debarment as provided

2. Violation of any federal or state antitrust statute relating deer s. Trans 50_4'04; and . .
the submission of bids or proposals; (9) That pending a debarment decision, no contract will be

wardedo, and no subcontracts will be approved for, the contrac-

(a) Conviction, civil judgment or admission of:

3. Embezzlement, theft, forgery, bribery, falsification o

destruction of records, making false statements, receiving sto gk
property or obstruction of justice; or (5) DEPARTMENT'S DEBARMENT DECISION. (@) In debarment
tions based upon a conviction, judgment, or admission or upon

T . . . . C
4. Any other offense indicating a lack of business integrity @rebarment by another state or federal entity for any of the causes

of business honesty which offense seriously and directly affefi&q  insub, (2) or in debarment actions in which no dispute exists

the respon5|_b|I|ty of the contractor or subcontractor. over facts relevant to the proposed debarment, the secretary shall
(b) Violation of the terms of any government contract or sufhake a debarment decision based upon the information in the

contract when that violation is so serious as to justify debarmegéministrative record, including any submission made by the

including: affected contractor. If no suspension is in effect under s. Trans
1. Wilful failure to perform in accordance with a contract; 0504.06, the debarment decisgimall be made within 30 days after
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the secretary receives the last written response providing informanductshall be evidence of the contractor’s knowledge, approval
tion or argument in opposition to the proposed debarment as pyo-acquiescence.

vided for in sub. (4) (d). History: Cr. Register, December, 1983, No. 336, eff. 1-1¢B#rection in (3)
. . . . . fb) 3. ¢. made under s. 13.93 (2m) (b) 7., Stats
(b) In debarment actions in which a fact—finding hearing Is

necessary under sub. (3) (b) 3., the designated hearing examin

shallprepare written findings of fact, and the secretary or design& artment may, in the public interest, suspend a contractor for

shall render a debarment decision based upon those written fipgd: " X X .
ings of fact. A cause for debarment must be established by a 2 - czg;he causes contained in sub. (2), using the procedures in

ponderance of the evidence. The debarment decision shall by

made after the conclusion of the proceedings with respect to the) Suspension is to be imposed only on the basis of adequate
disputed facts. evidence of one or more of the causes set out in sub. (2), pending

. completion of investigation or legal proceedings, when immedi-
_(6) NoTICE OF DEPARTMENT DECISION. (&) If debarment is a0 aetion is necessary to protect the public interest. In assessing
imposed, the department shall promptly notify the contractor aft adequacy of the evidence, the department may consider: the
any affiliates involved by certified mail return receipt requestegmount of available information, the credibility of that informa-

®frans 504.06 Suspension. (1) GENEraL. (a) The

The notice shall contain the following: tion, whether important allegations are corroborated, and what
1. Reference to the notice of proposed debarment that inifasonablénferences can be drawn. The department’s assessment
ated the action under sub. (4); may include examination of available basic documents such as:
2. Reasons for debarment; and contracts, inspection reports and correspondence.
3. Period of debarment, specifying the effective date. (c) Suspension of a contractor constitutes suspension of all

visions or other organizational elements of the suspended con-

(b) If debarment is not imposed, the department shall gi . L TR ey
prompt notice of that fact to the contractor and any aﬁiliatg%.%cmr' unless the suspension is explicitly limited to specific divi

involved by certified mail return receipt requested. ons, organizational elements or commodltles.. )
(7) PerIOD OF DEBARMENT. (a) Debarments shall be for a (d) The department may extend the suspension to include any
: affiliates of asuspended contractor if the affiliates are specifically

period commensurate with the seriousness of the cause or cafls8Sed and are given written notice of the proposed suspension
for debarment. Generally, debarment shall not exceed 3 year%\

: . X an opportunity to respond.
suspension precedes a debarment, the suspension period sha C The depart ¢ d
considered in determining the debarment period. AUSESFORSUSPENSION. (@) The department may suspen
contractor whenever it finds adequate evidence that the contrac-
_ (b) The department may extend the debarment for an ad@r‘ has engaged in one or more of the following:
tional period if the department determines that an extension is nec- 1. Fraud, collusion or any criminal offense in connection with

essary to protect the public interest. However, an extension . . d . .
not be based solely on the facts and circumstances upon Whic%?@gmgégt.temptmg to obtain or performing a public contract or
initial debarment was based. If an extension is proposed, the pro- '

cedures in sub. (3) above shall be followed to extend the deb r-2. Violation of any federal or state antitrust statute relating to
ment. the submission of bids or proposals;

(c) The department may terminate a debarment or may redace?" I_Emb(?czzlemsnt, thlf_ft' fforlgery, bribery, falsification olr
the period or extent of a debarment, upon the contractor’s requé§gtruction of records, making false statements, receiving stolen

for reasons considered appropriate by the department, such zg'o'perty or obstruction OT ju§ticg; or ) ] )
1. Newly discovered relevant evidence; 4. Any other offense indicating a lack of business integrity or

L . . of business honesty, seriously and directly affecting the responsi-
2. Reversal of the conviction or judgment upon which deba}gmty of the contractor or subcontractor.

ment was base‘?'? . . (b) An indictment for any of the causes set forth in par. (a) may
3. A bona fide change in ownership or management of tBgnstitute adequate evidence for suspension.

contracto.r, gr ) ) (c) The department may suspend a contractor whenever it finds
4. Elimination of the cause or causes for which debarmegequate evidence of any other cause of so serious or compelling

was imposed. a nature that it affects the responsibility of a contractor or subcon-
(8) ImPuTED cONDUCT. (a) The fraudulent, criminal or othertractor.

seriously improper conduct of any officer, director, shareholder, (d) The department may suspend a contractor based upon a

partner, employe or other individual associated with a contractilspension or debarment imposed by another state or federal

may be imputed to the contractor when the conduct occurredeittity for any of the causes in par. (a), (b) or (c).

connection with the individual's performance of duties for or on (3) procepuresFor suspension. (a) Referral. Department

behalf of the contractor, or with the contractor's knowledg@mployes and all other persons having information appropriate

approval or acquiescence. The contractor’s acceptance of ff{€gepartment consideration under this section shall promptly
benefitsderived from the conduct shall be evidence of the contragmort that information to the secretary.

tor’s knowledge, approvgl gr acqwescence.. ) (b) Decision—making processl. The suspension decision—
(b) The fraudulent, criminal or other seriously improper cofinakingprocess shall be as informal as practicable, consistent with
duct of acontractor may be imputed to anyicér, directorshare-  fundamental due process of law principles. The suspension deci-
holder, partner, employe or other individual associated with teRn—makingprocess shall permit contractors and any specifically
contractor who participated in, knew of or had reason to know gdmed affiliates to submit information and arguments in opposi-
the contractor’s conduct. tion to a proposed debarment. The department may require that a
(c) The fraudulent, criminal or other seriously improper corgontractor’s opposition be submitted in writing or may permit an
duct of one contractor participating in a joint venture or simil&iral presentation in person or through a representative.
arrangement may be imputed to other participating contractors if 2. Whenever a proposal to suspend is not based upon an
the conduct occurred for or on behalf of the joint venture or similadictment or auspension or debarment imposed by another state
arrangement or with the knowledge, approval or acquiescencepfederal entity, and if the department finds that the contractor’s
those contractors. Acceptance of the benefits derived from thgposition raises a genuine dispute over facts relevant to the pro-
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posed suspension, and if no determination is madeedpasis of 6. If a fact—finding hearing is required, the department shall
advicefrom the department of justice or other prosecutifigiaf  schedule a hearing within 30 days after the secretary receives the
that substantial interests of the government in pending or contdast written response providing information or argument in
plated legal proceedings based upon the same facts as the susfpgiosition to the suspension, as provided for in subd. 4.

sion would be prejudiced, the department shall conduct a fact—(d) Department's suspension decisiorl. In suspension

finding hearing. A department hearing examiner shall conduct f&;,ng hased upon an indictment or a suspension by another state
fact-finding .hearlng and shall: ) . or federal entity for any of the causes enumerated in sub. (2), in
a. Permit the contractor to appear with counsel, to submit dagrspension actions in which no dispute exists over facts relevant
uments, to present witnesses and to confront and cross—examifhe suspension or in suspension actions in which a fact-finding
any person the department_ presents; o hearing to determine disputed relevant facts is denied on the basis
b. Ensure that a transcript of the hearing is prepared and mgflgqyice from the department of justice or other prosecuting offi-
available to the contractor at a reasonable cost, unless the coniag-the secretary shall make a decision based upon the informa-
tor and the department mutually waive the transcript requiremefiy, i the administrative record, including any submission made
and . ) ) ) by the afected contractor. The suspension decision shall be made
c. Act in accord with and have the authority provided by githin 30 days after the secretary receives the last written
227.46, Stats. response providing information or argument in opposition to the
(c) Notice of suspensiorif suspension is imposed, the d?Paﬁproposed suspension as provided in par. (c)4.
ment shall promptly notify the contractor and any affiliates 2. In suspension actions in which a fact—finding hearing is

involved by certified mail return receipt requested. The nOti(heecessary under par. (b) 2., the designated hearing examiner shall

shall state the following: g%are witten findings of fact, and the secretary or designee shall

1. *A decision to suspend has been made, and it was m er a decision based upon those written findings of fact. The
based upon one or more of the causes enumerated in sub.

which cause or causes shall be sufficiently described to notify n;;e;lfst,:aorntr? g (c:;lcs>lnocr|]uzri]c?r|1| gfe tkrlr:aagfoiz esdci)ggsa\fvi(t:k? r:er:S : é)tntzbtlz ebe
contractor but shall not disclose government evidence unnec

sarily iBputed facts.
' ion i i i i inate or leave in effect
2. The suspension is temporary pending the completion of an 3: The department may modify, termina
investigation and of whatever legal proceedings may follow. & Suspension for the reasons set forth in s. Trans 504.05 (7) (c) for

3. The fect of the suspension as provided for under s. Traf¥difying or termlqatlng a _debarment. o
504.04 (1). 4. A prompt written notice of the department’s decision shall
4. The contractor may submit within 15 days, or such lesd sent to the contractor by certified mail return receipt requested.
time as the department shall state, of the date of the department’$) PERIOD OF SUSPENSION. (&) Suspension shall be for a tem-
certified mailing a written response providing information oporary period pending completion of investigation and any fol-

argument in opposition to the suspension. lowing legal proceedings unless sooner terminated by the depart-
5. A fact—finding hearing to determine disputed relevant faoient or as provided in par. (b).
shall be conducted under par. (b), unless: (b) A suspension shall not continue for more than 6 months

a. The suspension is based upon an indictment or upon a s its efective date, unless civil or criminal action regarding the
pension or debarment imposed by another state or federal entifglation or debarment proceedings have been initiated. The sus-
or pension may continue until the legal proceedings or debarment

b. A determination is made, on the basis of advice from tpeoceedings are completed.
department ojustice or another prosecuting official, that substan- (5) scopeorsuspension. The scope of suspension shall be the

tial interests of the government in pending or contemplated legalme as that set forth for debarment in s. Trans 504.05 ).
proceedings based upon the same facts as the suspension woyy §E)ry: Cr. Register, December, 1983, No. 336, eff. 1—1e8dection in (3)

be prejudiced. (b) 2. c. made under s. 13.93 (2m) (b) 7., Stats
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