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Chapter Trans 233

DIVISION OF LAND ABUTTING A STATE TRUNK HIGHWAY
OR CONNECTING HIGHWAY

Trans 233.01  Purpose. Trans 233.06  Frequency of connections with a state trunk highway or connecting
Trans 233.012 Applicability. highway.

Trans 233.015 Definitions. Trans 233.07  Temporary connections.

Trans 233.017 Other abuttals. Trans 233.08  Setback requirements and restrictions.

Trans 233.02  Basic principles. Trans 233.105 Noise, vision corners and drainage.

Trans 233.03  Procedures for review. Trans 233.11  Special exceptions.

Trans 233.04  Required information. Trans 233.12  Performance bond.

Trans 233.05 Direct access to state trunk highway or connecting highway. Trans 233.13  Fees.

Note: Chapter Hy 33 was renumbered chapter Trans 233, under s. 13.93 (2mn(iohbered routes, federal numbered highways, the Great River Road and the Inter-
1., Stats., Register, August, 1996, No. 488. Chapter Trans 233 as it existed on JastaigSystem. A listing of state trunk highways with geographic end points is available
31, 1999, was repealed and a new Chapter Trans 233 was created effective Febirutirg Department’s “Official State Trunk Highway System and the Connecting High-
1, 1999. ways” booklet that is published annually as of December 31. The County Maps pub-

Note: In the case of Wisconsin Builders Association, et al. v. Wisconsin lished by the Wisconsin Department of Transportation also show the breakdown
Department of Transportation 2005 WI App 160, the Court of Appeals ruled ~ county bycounty. As of January 1, 1997, there were 11,813 miles of state trunk high-
that the rules in Ch. Trans 233 were invalid to the extent that they apply to land  waysand 520 center—line miles of connecting highways. Of at least 116 municipali-
divisions other than subdivisions. ties inwhich there are connecting highways, 112 are cities and 4 or more are villages.

A “connecting highway” is not a state trunk highway. It is a marked route of the

ividi d lopi land State Trunk Highway System over the streets and highways in municipalities which
Trans 233.01 Purpose. Dividing or developing lands, Or the pepartment has designated as connecting highways. Municipalities are responsi-
both, affects highways by generating traffic, increasing parkimg for their maintenance and traffic control. The Department is generally responsible
i i i i i i fgpgonstruction and reconstruction of the through lanes of connecting highways, but
re.ql'“rements’ reducmg _Slght distances, |n§:rea3|ng the needc% Ts for parking lanes and related municipal facilities and other desired local
driveways and other highway access points and, in genef@hrovements are local responsibilities. The Department reimburses municipalities
impairing highway safety and impeding traffic movements. THe the maegntt)gnarge&f ggr}gggtigg gizg?\ll\;aysdirz Sccorg%rh%e O\Aiit&g)lagte tmileA flortr_nula.f
i ; ; ; e ss. 84. , 84. , 86. an , an . , Stats. A listing o
ablllty of.s.tate trunk hlgh\.NayS and qonnectmg hlghways t? Ser@fﬁmecting highways with geographic end points is also available in the Depart-
as an efflglen_t part of an mtegr_ated mt_ermodal transportation syfent's “Oficial State Trunk Highway System and the Connecting Highways” book-
tem meeting interstate, statewide, regional and local needs is jeejihat is published annually as of December 31.

i H ; _ A “business route” is an alternate highway route marked to guide motorists to the
ardized byfallure to consider and accommodate Iong range tra %ntral orbusiness portion of a city, village or town. The word “BUSINESS” appears

portation plans and needs during land division processes. e top of the highway numbering marker. A business route branches off from the

chapter specifies the department’s minimum standards for thgular numbered route, passes through the business portion of a city and rejoins the
i f sregularly numbered route beyond that area. With very rare exceptions, business

d!VISIOn O.f land that abUt.S a state trunk highway or Connecnt%tes are not state trunk highways or connecting highways. The authorizing statute

highway, in order to provide for the safety of entrance upon aRG. 84.02(6), Stats. This rule does not apply to business routes.

departurdrom those highways, to preserve the public interest andistory: Cr. Register, January, 1999, No. 517, 21-99; am. Registedanuary,

investment in those highways, to help maintain speed limits, 1,No. 541, eff. 2-1-01; corrections made under s. 13.93 (2m) (b) 7., Stats., Regis-

. ) . . January 2004 No. 577.
to provide for the development and implementation of an intermo- Y

dal transportation system to serve the mobility needs of peopleTrans 233.012 Applicability. (1) In accordance with ss.
and freight and foster economic growth and development, whilg 07 (2), 236.12, 236.34 and 236.45, Stats., this chapter applies
minimizing transportation—related fuel consumption, air polluy a|| land division maps reviewed by a city, village, town or
tion, and adverse effects on the environment and on land own&§gnty, the department of administration and the department of
and users. Preserving the public investment in an integrated traRghsportation. This chapter applies to any land division that is
portation system also assures that no person, on the groundg@ted by plat or map under s. 236.12 or 236.45, Stats., by certi-
race, color, or national origin, is excluded from participation igjed survey map under s. 236.34, Stats., or by condominium plat
denied the benefits of, or subjected to discrimination under agyder s703.11, Stats., or other means not provided by statute, and
transportation program or activity. The authority to impose minjhat abuts a state trunk highway, connecting highway or service
mum standards for subdivisions is s. 236.13 (1) (e), Stats. TRgd.

authority to impose minimum standards for land divisions under
ss. 236.34, 236.45 and 703.11, Stats., is s. 86.07 (2), Stats. él'ljg
authority to impose minimum standards for land divisions to co lace
sider and accommodate long-range transportation plans
needs is ss. 1.11 (1), 1.12 (2), 1.13 (3), 20.395 (9) (gx), 66.1

(2) (), 84.01 (2), (15), and (17), 84.015, 84.03 (1), 85.02, 85.0¢pyer this chapter as first promulgated effective February 1, 1999,

85.05, 85.16 (1), 86.31 (6), 88.87 (3), and 114.31 (1), Stats. . ; e .
Note: The Department is authorized and required by ss. 84.01 (15), 84.015, SA{f g:egi ,;sa?eo sﬁgztciqgaghc h% r;?_g g%gvaesen g]x?sﬁ)é(ej“n::grag Eggrtgal

(1) and 20.395 (9) (gx), to plan, select, lay out, add to, decrease, revise, constret,s J . | . p. ry

reconstructimprove and maintain highways and related projects, as required by féd- 1999. Plats that have received final approval prior to February

eral law, Ttle 23, USC and all acts of Congress amendatory or supplementary thergto, i i ;
and the federal regulations issued under the federal code; and to expend fungS' i%999, are not SUbJeCt to the standards under this chapter as first

accordance with the requirements of acts of Congress making such funds availddi@mulgated effective February 1, 1999, but are subject to ch.
Among these federal laws that the Department is authorized and required to follfpans 233 as it existed prior to February 1, 1999. Land divisions
are 23 USC 109 establishing highway design standards; 23 USC 134, requiring deygl- ;

opment and compliance with long-range (minimum of 20 years) metropolitan a g which the departme_nt acted between FEbr.uary 1, 1999 and
transportation plans; and 23 USC 135, requiring development and compliance wi@bruary 12001 are subject to chrdns233 as it existed February
long-range (minimum of 20 years) statewide transportation plans. Similarly, the 1999.

Department iswthorized and required by the state statutes cited and other federal law . L
to assure that it does not unintentionally exclude or deny persons equal benefits 0f3) ANy structure or improvement lawfully placed within a

participation in transportation programs or activities on the basis of race, colgetbackarea under ch. Trans 233 prior to February 1, 1999, or law-
national origin and other factors, and to give appropriate considetatibe effects P PR
J give approp ;ill,glly placed within a setback area before a land division, may be

of transportation facilities on the environment and communities. A “state trunk hi X N N, - S
way” is a highway that is part of the State Trunk Highway System. It includes St&@pt in a state of repair, efficiency or validity in order to preserve

2) Structures and improvements lawfully placed in a setback
under ch. Trans 233 prior to February 1, 1999, or lawfully
d in a setback area before a land division, are explicitly
wed to continue to exist. Plats that have received preliminary
rovalprior to February 1, 1999, are not subject to the standards
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from failure or decline, and if unintentionally or tortiously (7m) “Technical land division” means a land division involv-
destroyed, may be replaced substantially in kind. ing a structure or improvement that has been situated on the real
. l;ist(fir)y: Cr(-zi)?egigtf(fg)J%nua}n{, 19599, No. 5%&&’\]99;5 renum. ?ni. 323.012 property for at least 5 years, does not result in any change to the
0 be , CI. an , Register, January, , NO. , elf. 2=1-01; correc ioti H _
made under s. 13.93 (2m) (b) 7., Stats., Register January 2004 No. 577. t{?ge of existing s.tru?tures and mproye_m_enEs_ and does not nega

tively affect traffic. “Technical land division” includes the con-
Trans 233.015 Definitions. Words and phrases used in‘versmn of an apartment b_undlng that h_as been in existence for at
this chapter have the meanings given in s. 340.01, Stats., un|g&gt S years to condominium ownership, the conversion of leased
a different definition is specifically provided. In this chapter: commercial spaces in a shopping mall that has been in existence

(1) “Certified survey map” or “CSM” means a map that comf-or at least 5 years to owned spaces, and the exchange of deeds by
plies with the requiren¥entspof s 236.34. Stats p adjacent owners to resolve mutual encroachments.

(Im) “Desirable traffic access pattern” means traffic access (8) “Unplatted”_ means not legally descrlbe_d_by a plat, land
that isconsistent with the technical and professional guidpr@e vision r:1ap, Sert'ﬂEd survey map O_r condominium pla?.
vided in the department’s facilities development manual. (8m) “User” means a person entitled to use a majority of the
Note: Guidelines established in the Department's Faciliies Development MandfOperty to the exclusion of others.
f‘ﬁhrg’}:glﬂfédn‘?;?s rules. gszdz%ﬁ?gfjs"t]a?é.227'01(13)' Stats., and so are not subjeqig) “Utility facility” means any pipe, pipeline, duct, wire line,
(1r) “District office” means an office of the division of trans-co-nd-u't’ pole, tower, equipment or other structure used for trans-
portation districts of the department mission or_dls_trlbl_Jtlon of elgctrlcabwer or light or for the trans-
. . ) » mission, distribution or delivery of heat, water, gas, sewer, tele-
(2) “Improvement” means any permanent addition to or begraph or telecommunication service, cable television service or
terment of real property that involves the expenditure of labor gfpadcast service, as defined in s. 196.01 (1m), Stats.

money to make the property more useful or Valuable_- “IMprove-yistory: Cr. Register, January, 1999, No. 517, eff. 2-1-99; cr. (1m), (1r), (2m),
ment” includes parkintpts, driveways, loading docks, in—ground(sm), (6m), (6r), (7m) and (8m), Register, January, 2001, No. 542-4ff01.

swimming pools, wells, septic systems, retaining walls, signs,

buildings, building appendages such as porches, and drainag@rans 233.017 Other abuttals.  For purposes of this
facilities. “Improvement” does not include sidewalks, terraceshapter, land shall be considered to abut a state trunk highway or
patios, landscaping and open fences. connecting highway if the land is any of the following:

(2m) “In—-ground swimming pool” includes swimming pool (1) Landthat contains any portion of a highway that is laid out
that is designed or used as part of a business or open to use bgrthiedicated as part of a land division if the highway intersects
general public or members of a group or association. “In—grouwith a state trunk highway or connecting highway.

swimming pool” does not include any above—ground swimming (2y Separated from a state trunk highway or connecting high-
pools without decks. way by only unplatted lands that abut a state trunk highway or con-
(3) “Land divider” means the owner of land thathie subject necting highway if the unplatted lands are owned by, leased to or
of a land division or the land owner’s agent for purposes of creghder option, whether formal or informal, or under contract or
ing a land division. lease to the owner.
(4) “Land division” means a division under s. 236.12, 236.34, (3) Separated from a state trunk highway or connecting high-
236.45 or 703.11, Stats., or other means not provided by statufgy by only a service road.
of a lot, parcel or tract of land by the owner or the owner’s agenkistory: Cr. Register, January, 1999, No. 517, 2#1-99.
for the purposes of sale or of building development.

(5) “Land division map” means anfafial map of aland divi- ~ Trans 233.02 Basic principles. ~To control the effects of
sion, including all certificates required as a condition of recordirgnd divisions on state trunk highways and connecting highways
the map. and to carry out the purposes of ch. 236, Stats., the department pro-

(5m) “Major intersection” means the area within one-halfiulgates the following basic requirements:
mile of the intersection or interchange of any state trunk highway (1) Localtraffic from a land division or development abutting
or connecting highway with a designated expressway, or freewaystate trunk highway or connecting highway shall be served by
under s. 84.295, Stats., or a designated interstate highway urdeinternal highway system of adequate capacity, intersecting
S. 84.29, Stats. with state trunk highways or connecting highways at the least
(6) “Public utility” means any corporation, company, individ-Practicable number of points and in a manner that is safe, conve-
ual or association that furnishes products or services to the publight and economical.
and that is regulated under ch. 195 or 196, Stats., including rail-(2) A land division shall be so laid out that its individual lots
roads, telecommunications tetegraph companies, and any comer parcels do not require direct vehicular access to a state trunk
pany furnishing or producing heat, light, power, cable televisidrighway or connecting highway.
service or water, or a rural electrical cooperative, as described i3) The department, in order to integrate and coordinate traffic
s. 32.02 (10), Stats. on a highway or on a private road or driveway with traffic on any

(6m) “Reviewing municipality” means a city or village to affected statertink highway or connecting highway, shall do both
which thedepartment has delegated authority to review and objegtthe following:

to land divisions under s. Trans 233.03 (7). (a) Consider, particularly in the absence of a local comprehen-
(6r) “Secretary” means the secretary of the department gi#e general or master plan, or local land use plan, that plat or
transportation. map’srelationship to the access requirements of adjacent and con-

(7) “Structure” includes a temporary or non-permanent addiguous land divisions and unplatted lands.
tion to or betterment of real property that is portable in nature, but(?) Apply this chapter to all lands that are owned by, or are
that adversely affects the safety of entrance upon or departféler option, whether formal or informal, or under contract or
from state trunk or connecting highways or the preservation l§@se to the land divider and that are adjacent to or contiguous to
public interest and investment in those highways, as determir{g@ land division. Contiguous lands include those lands that abut
by the department. “Structure” does not include portable switfi opposite side of the highway right-of-way.
sets, movable lawn sheds without pads or footings, and aboveg4) Setbacks from a state trunk highway or connecting high-
ground swimming pools without decks. way shall be provided as specified in s. Trans 233.08.
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(5) A land division map shall include provision for the han- Note: The appropriate department address is Access Management Coordinator,
. . : g au of Highway Development, 4802 Sheboygan Avenue, Room 651, P. O. Box
dling of surface drainage in such a manner as specified in s. Tra§{§},2r gy Developmen

233.105 (3). o ) o . (5) TIMELIMIT FORREVIEW. (a) Except as provided in pars. (b)
(6) A land division map shall include provisions for the mitito (d), not more than 20 calendar days after receiving a completed
gation of noise if the noise level exceeds noise standards itegjuest to review a land division map, the department, district

Trans 405.04, Table I. office or reviewing municipality shall do one of the following:
~ (7) A land division shall provide vision corners at intersec- 1. Determine that the land division is a technical land divi-
tions and driveways per department standards. sion. Upon determining that a land division is a technical land

Note: Guide dimensions for vision corners are formally adopted in the Depa, ivision, the department district office or reviewing mun|c|pa||ty
ment’s Facilities Development Manual, Chapter 11, pursuant to s. 227.01 (13) (g), - . ! P A

Stats. Rules governing construction of driveways and other connections with hi 1all certify that it has no objection to the land division map and
ways are found in ch. Trans 231. Detailed specifications may be obtained at3hall refund all fees paid for review of that land division map.

department’s district offices. . . . . . . .
History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; am. (intro.), Register, 2. Pr_ov_lde W“tt.en notice to .the. land divider elth_e_r (.)bJeCtmg
January, 2001, No. 541, e#-1-01. to or certifying that it has no objection to the land division.

Note: The 20—-day time limit for action on a review without any special exception

Trans 233.03 Procedures for review. The foIIowing grn:j/a(gng?;tssélso established by statute for subdivision plat reviews in sec. 236.12(3)

procedures apply to review by the department, district office or (b) The department and district offices are not required to com-
reviewing municipality of proposed certified survey maps, compiete conceptual reviews under sub. (1) within a specified time,
dominium plats and other land divisions: but shall endeavor to complete a conceptual review under sub. (1)

(1) ConcepTUALREVIEW. (a) Before the lots are surveyed anavithin 30 calendar days after receiving the completed request.
staked out, the land divider shall submit a sketch to the depart{c) If a special exception is requested under s. Trans 233.11,
ment'sdistrict office for review. The sketch shall indicate roughlyhe department, district office or reviewing municipality shall
the layout of lots and the approximate location of streets, ag@mplete its review of the land division map within the time limit
include other information required in this chapter. provided in s. Trans 233.11 (6).

(b) Unless the land divider submits a preliminary plat under s. (d) A request is considered complete under this subsection
236.12 (2) (a), Stats., the land divider shall have the district offiggless, within 5 working days after receiving the request, the
review the sketch described in par. (a). department, district office or reviewing municipality provides

(c) There is no penalty for failing to obtain conceptual reviewyritten notice to the land divider stating that the request is incom-
the conceptual review procedure is encouraged to avoid waste Eh@te and specifying the information needed to complete the
results from subsequent required changes. request. Otthe date that additional information is requested under

(2) PRELIMINARY AND FINAL PLAT REVIEW. The department this subdivision, the time period for review ceases to run, but

shall conduct preliminary and final subdivision plat review und&FSUMeS running upon receipt of the requested information.
s. 236.12, Stats., when the land divider or approving authorjty (€) If the department, district office or reviewing municipality
submits, through the department of administration’s plat revie‘ﬁls toact within the time limit provided in this section or mfis

office, aformal request for departmental review of the plat for ce 3.11(6), the department, district office or reviewing municipal-

tification of non-objection as it relates to the requirements of tHI¥ shall be considered to have no objection to the land division

chapter. The request shall be accompanied with the land divisiBAP ©f special exception.

map and the departmental review fee. No submittal may be con(@) DISTRICT AUTHORITY TO REVIEW LAND DIVISION MAPS.
sidered complete unless it is accompanied by the fee. Beginning on February 1, 2001, each district office may review
(3) PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS land division maps under this chapter. The department shall

OCCURRINGUNDER $.236.45AND S 703 11,5TaTS. The department I2e1oP implementing procedures fo aseure consistency and uni
shall review preliminary and final land division maps under sﬁg 9 P

. : iform guidance in figure 3 of procedure 7-50-5 of the depart-
236.45 and 703.11, Stats., when the approving authority, or nt's facilities development manual dated December 1, 2000.

land divider, when there is no approving a”th‘?”ty.' submits a f Note: Guidelines established under this subsection are not considered “rules”, as
mal request for departmental review for certification of Nnon—0oRefined in s. 227.01 (13), Stats., and so are not subject to the requirements under s.
jection as irelates to the requirements of this chapter_ The requé&‘t_.lo, Stats. However, this rule references uniform guidance by date so that future
shall be accompanied with the land division map and the depéﬂl;%zsd.to that uniform guidance will become effective only if ch. Trans 233 is
mental review fee. No submittal may be considered complete
unless it is accompanied by the fee. Additional informatioph
required is the name and address of the register of deeds, 4
approving agency, the land division map preparer and the |

g 3, A . O i ts a state trunk highway or connecting highway lying within
divider. This information is to be submitted to the district offlce[he citv or village Thg de Z\rtment shall dgevegljo ayurzlifogrjm Writ-
Note: The appropriate department address is Access Management Coordin Y ge. P p

Bureau of Highway Development, 4802 Sheboygan Avenue, Room 651, P. O. Sgb delegati_on agreement in cooperati_on With Cities_ and villages.
7916, Madison, Wi 53707-7916. The delegation agreement may authorize a city or village to grant

(4) PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS Special exceptions under s. Trans 233.11. Any decision of a
OCCURRINGUNDER S. 236.34AND BY OTHER MEANS NOT PRESCRIBED ~ l'eviewing municipality relating to a land division map or special
BY STATUTES. The department shall conduct preliminary and fingixception is subject to the appeal procedure applicable to such
review of land division maps under s. 236.34, Stats., or under &l@gisions made by the department or a district office, except that
othermeans not prescribed by statutes, when the land divider st department may unilaterally review any such decision of a
mits a formal request for departmental review for certification ¢eviewing municipality to ensure conformity with the delegation
non-objection tdhe land division as it relates to the requiremenggreemenand this chapter and may reverse or modify the munici-
of this chapter. The request shall be accompanied with the |4@lity’s decision as appropriate. No reviewing municipality may
division map and the departmental review fee. No submittal meiyange its setback policy after executing a delegation agreement
be considered complete unless it is accompanied by the fee. Agi@ider this section, except by written amendment to the delegation
tional information required ithe name and address of the registetgreement approved by the department.
of deeds, any approving agency, the land division map preparei(8) AppeaLs. (a) Department reviewExcept as provided in
and the land divider. This information shall be submitted to tltleis paragraph and par. (b), a land divider, governmental officer or
district office or to the department. entity, ormember of the general public may appeal a final decision

(7) MUNICIPAL AUTHORITY TO REVIEW LAND DIVISION MAPS.
e department may, upon request, delegate to a city or village
¥|ority to review and object to any proposed land division that
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of a district ofice orreviewing municipality regarding a land divi-  (b) Within 1,000 feet of the land division, if no part of the land

sion map, special exception, or consequence of a failure to aatitgsion lies within a city or village.

the secretary or the secretary’s designee. Appeals may be mad@) All information required to be shown on a land division

not more than 20 calendar days after that final decision or falluffap shall be shown in its proper location

to act. The secretary or the secretary’s designee may reverséistory: Cr. Register, January, 1999, No. 517, 2f1-99.

modify or affirm the decision. Not more than 60 calendar days

after receiving the appeal, the secretary or secretary’s designegrans 233.05 Direct access to state trunk highway

shall notify the appealing party and the land divider in writing &r connecting highway. (1) No land divider may divide land

the decision on appeal. If the secretary or secretary’s desigffesuch a manner that a private road or driveway connects with a

does not provide written notice of his or her decision within thgate trunk highway or connecting highway or any service road

60—day limit, the department is considered to have no objectiging partially within the right-of-way of a state trunk highway

to the final decision of the district office or reviewing municipaler connecting highway, unless the land divider has received a spe-

ity. The department may not unilaterally initiate a review of @al exception for that purpose approved by the department, dis-

decision of alistrict office certifying non—objection to a land divi-trict office or reviewing municipality under s. Trans 233.11. The

sion map, with or without a special exception. The departmeotlowing restriction shall be placed on the face of the land divi-

may unilaterally review any decision of a reviewing municipalitgion map, or as part of the owner’s certificate required under s.

relating to a landlivision map to ensure conformity with the dele236.21 (2) (a), Stats., and shall be executed in the manner speci-

gation agreement and this chapter, and may reverse or modifyfted for a conveyance:

municipality’s decision as appropriate. No person may appeal a  “All lots and blocks are hereby restricted so that no

conceptual review under sub. (1). o _ owner, possessor, user, licensee or other person may have
(b) Judicial review. 1. ‘Chapter 236 land divisions.” Judicial  any right of direct vehicular ingress from or egress to any

review of any final decision of the department, district office or ;1\ yay lying within the right-of-way of (U.S.H.)(S.T.H.)

reviewing municipality relating to a land division that is subject or

to ch. 236, Stats., shall follow appeal procedures specified in that — - - — -
chapter ppealp P Street; it is expressly intended that this restriction constitute
Note: Land divisions subject to plat approval under s. 236.10, Stats., shall follow & restriction for the benefit of the public as provided in s.
the procedures specified in s. 236.13(5), Stats. 236.293, Stats., and shall be enforceable by the department
2. ‘All other land divisions.” Judicial review of any final deci- or its assigns. Any access shall be allowed only by special
sion of the department, district office or reviewing municipality exception. Any access allowed by special exception shall be
relating to adnd division that is not subject to ch. 236, Stats., shall ¢onfirmed and granted only through the driveway permitting
follow the procedures specified in ch. 227, Stats., for judicial process and all permits are revocable.”
review Qf agen,c_y dQCISIons. ) L Note: The denial of a special exception for access or connection purposes is not
Note: Final administrative decisions which adversely affect the substantial intgfe functional equivalent of the denial of a permit under s. 86.07 (2), Stats. Appeal
ests of any person, whether by action or inaction, whether affirmative or negativefiijisapproval of a plat (and thus disapproval of a special exception) is available only
form, are subject to judicial review as provided in ch. 227, Stats. by certiorari under s. 236.13 (5), Stats. There is no right to a contested case hearing
'(;“?t?fyi Ct;- REQI(S?L Jﬁl(%l)iary,(gl)gggy No. 517, eff. 2—216099; am. (Etbr]%f)f)(Z)’ (a%der ss. 227.42 or 227.51 (1), Stats., for the denial of a special exception.
and (4), r. and recr. (5), cr. to (8), Register, January, 1, No. 5& 1; . . .
Reprinted to correct printing error in (3) Register January 2004 No. 577. (2) The department may requiré a desirable t_rafflc_access pat-
tern between a state trunk highway or connecting highway and
Trans 233.04 Required information.  The land divider unpla(tjtegi lands éhat abut thehprc;]posfed Iar|1d d_|V|fS|on elmd that are
shallshow on the face of the preliminary or final land division maWned by or under option, whether formal or informal, contract
{gase to the owner. The department may require a recordable

or on a separate sketch, at a scale of not more than 1,000 fe . th the | ih h |
the inch, the approximate distances and relationships betweencfP\%eS”am running with the land with respect to those unplatted

following, and shall show the information in subs. (1) to (8) abolt" ) )
the following: (3) No person may connect a highway or a private road or

(1) The geographical relationship between the proposed |awavew_aywith3|st_ate trunk lr;ighwrz]a_y, ct?nn_ecr:irlg filighwa%N'uh
division and of any unplatted lands that abut any state trunk hi §ekrvr|](_:ehroa ying partially "r‘]’!t r:” the ”.ght 0 i wayt? a state
way or connecting highway and that abut the proposed land diVE" " '9 dway %;8?”5?{”9 T;]g évay, ‘{V't O;“ Irst otgalnlng a
sion, and the ownership rights in and the land divider’s intereBE"M!t UNGEr'S. ©6.U7, Stats.  The departmént may not ISSue a per-
if any, in these unplatted lands. mit authorizing the connection of a highway with a state trunk

' ) - . highway or connecting highway &my person other than a munic-
_(2) The locations of all existing and proposed highwayijity or county. The department may not issue any permit under
within the land division and of all private roads or driveways gg 07, Stats., prior to favorable department review of the pre-
within the land division that intersect with a state trunk h'ghwa}}fninary or final ind division map or, for a subdivision plat, prior
or connecting highway. to the department’s certification of no objection.
(3) The location, and identification of each highway and pri- Note: The authority maintaining the highway is the one that issues, denies or

i i ivisi places conditions on any permit issued under s. 86.07 (2), Stats. Cities and villages
vate road or driveway, leading to or from the land division. are responsible for the maintenance of connecting highways under s. 86.32 (1), Stats.

(4) The principal use, as agricultural, commercial, industrialities and villages must condition any permit issued with respect to a connecting

or residential, of each private road or driveway that leads to higghway upon compliance with all requirements imposed pursuant to this chapter.
from the land division. (4) Whenever the department finds that existing and planned

; : hways provide the land division with reasonable and adequate
wit§15i21 J]gelé?]%agﬁ/?:i:; all easements for accessing real pmpeagcess to a highway, the department shall prohibit the connection
. L ) to a state trunk highway or connecting highway of any highway
_(6) The location of the highway nearest each side of the lagfly private road or driveway from within the land division.
division. Note: Rules governing construction of driveways and other connections with a
(7) The location of any highway or private road or drivewaztate trunk highway are found in ch. Trans 231. Detailed specifications may be
that connects with a state trunk highway or connecting highwayameq &t e Departments distrit offices, . -
Sy : X - istory: Cr. Register, January, 1999, No. 517, eff. 2-1-99; am. (1), Register, Jan-
that abuts the land division, if the connection is arth@ffollow-  uary, 2001, No. 541, efe-1-01.
ing:
(a) Within 300 feet of the land division, if any portion of the Trans 233.06 Frequency of connections witha  state
land division lies within a city or village. trunk highway or connecting highway. (1) The land divi-
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sion shall be laid out with the least practicable number of highrea at a readily identifiable physical feature or legal boundary,
ways and private roads or driveways connecting with abuttimgcluding ahighway or property boundary. Persons may seek spe-
state trunk highways or connecting highways. cial exceptions to the setback requirement applicable to these
(2) The department shall determine a minimum allowable dig!@jor intersections and highways, as provided in s. Trans 233.11
tance between connections with the state trunk highway or c@®). The setback area established under par. (a) or (b) applies only
necting highway, between any 2 highways within the land divio major intersections and to highways identified as:
sion and between a highway within the land division and any 1. State trunk highways and connecting highways that are part
existing orplanned highway. To the extent practicable, the depaof the national highway system and approved by the federal gov-
ment shall require a distance of at least 1,000 feet between coneeement in accordance with 23 USC 103(b) and 23 CFR

tions with a state trunk highway or connecting highway. 470.107(b).
History: Cr. Register, January, 1999, No. 517, 2{1-99. 2. State trunk highways and connecting highways that are
Trans 233.07 Temporary connections. (1) The functionally classified as principal arterials in accordance with

department may issue temporary connection permits, whiefpcedure 4-1-15 of the department's facilities development

authorize the connection of a highway or a private road or driy@anual dated July 2, 1979. o .
way with a state trunk highway or connecting highway. The 3. State trunk highways and connecting highways within
department may issue temporary connection permits in the ctgorporated areas, within an unincorporated area within 3 miles
of: of the corporate limits of a first, second or third class city, or within

(a) Aland division which at the time of review cannot provid@n unincorporated area withif2Imiles of a fourth class city or
direct traffic access complying with the provisions of s. TrariVillage.
233.06 (2). 4. State trunk highways and connecting highways with aver-
(b) A land division layout which might necessitate a point cige daily traffic of 5,000 or more.

pattern of traffic access for a future adjacent land division, notin 5 state trunk highways and connecting highways with cur-
accordance with s. Trans 233.06 (2). rent and forecasted congestion projected to be worse than level of
~ (2) The department may require that such temporary conngervice “C,” as determined under s. Trans 210.05 (1), within the
tions be altered or closed by the permit holder at a later datefdllowing 20 years.

order toachieve a desirable traffic access pattern. The permit mapote: The National Highway System (NHS) includes the Interstate System, Wis-
require the permit holder to alter or close the temporary Conng%nsin’s Corridors 2020 routes, and other important routes. Highways on the NHS

. . p .. Dase system were designated by the Secretary of USDOT and approved by Congress
tion by a specified date or upon the completion of a specifi¢ie National Highway System Designation Act of 1995. NHS Intermodal Connec-
activity. The permit holder is responsible for the expense of clos-routes were added in 1998 with the enactment of the Transportation Equity Act

i i i for the 21st Century. Modifications to the NHS must be approved by the Secretary
Ing or altenng the temporary c_onnectlon. . of USDOT. Guidance criteria and procedures for the functional classification of high-

(2m) A temporary connection shall be prominently labeledays are provided in (1) the Federal Highway Administration (FHWA) publication

w ion” ivisi yHighway Functional Classification-—Concepts, Criteria and Procedures” revised in
Temporary Connection” on the land division map, and the forﬁarch 1989, and (2) former ch. Trans 76. The federal publication is available on

lowing restriction shall be lettered on the land division map: requesfrom the FHWA, Ofice of Environment and Planning, HEP-10, 400 Seventh
“The temporary connection(s) shown on this plat Street, SW., Washington, DC 20590. Former ch. Trans 76 is available from the Wis-
. . consin Department of Transportation, Division of Transportation Investment Man-
shall be used under a temporary connection permit  agementBureau of Planning. The resuits of the functional classification are mapped
which may be canceled at such time as a feasible alter-  and submitted to the Federal Highway Administration (FHWA) for approval and

B : : ” when approved serve as the official record for Federal-aid highways and one basis
nate means of access to a highway is prowded. for designation of the National Highway System. In general, the highway functional

(3) When such a temporary connection is granted, the owrssifications are rural or urban: Principal Arterials, Minor Arterials, Major Collec-

: H H : 5, Minor Collectors, and Local Roads. The definition of “level of service” used
shall dedicate a service road or a SatISfaCtory alternative, to Fig&this paragraph is the same as in ss. Trans 210.03(4) and 210.05(1) for purposes

vide for a present or future pattern of access that complies witlkfShe MAJOR HIGHWAY PROJECT NUMERICAL EVALUATION PROCESS.
Trans 233.06 (2) In general, the “level of service” refers to the ability of the facility to satisfy both exist-
; . ; _ ing and future travel demand. Six levels of service are defined for each type of high-
History: Cr. Register, January, 1999, No. 517, 2#1-99. way facility rangingrom A to F,with level of service A representing the best operat-
. . ing conditions and level of service F the worst. Department engineers will use the
Trans 233.08 Setback requirements and restric- procedures outlined in the general design consideration guidelines in Chapter 11,

tions. (1) Except as provided in this section or inas 233.11 Section 5 of the Wisconsin Department of Transportation’s Facilities Development

1 ; i 1 ; ual todetermine the level of highway service. Under the rule as effective Febru-
or, with respect to connecting highways, as provided in s. 86% 1, 1999, s. Trans 233.08(1) provides 4 ways to erect something in a setback area

(1), Stats., no person may erect, install or maintain any structyior utiliies follow the procedures set forth in the rule, (2) obtain a variance (now

or improvement within a setback area determined under sub. r‘?ecial exception”), (3) for utilitiegyet local approval for utilities on or adjacent to
or (3) connecting highways, or for utilities within the right of way of state trunk highways,

' . . . get department approval (a mere “technical” exception), and (4) erect something that
(2) (@) Except as provided in par. (b), the setback area is sn't fall within the definition of “structure” or within the definition of “improve-

ithi ; i nt.” The provision below now adds a fifth “exception,” (5) be 15 feet or more out-
area within 110 feet of the centerline of a state trunk hlghway;@ge the right of way line of a defined and mapped set of highways.

connecting highway or within 50 feet of the nearer right-of-way (q) " |n addition to producing general reference maps at least
line of a state trunk highway or connecting highway, whichevef,ceevery 2 years that identify highways and intersections under
is furthest from the centerline. ar. (c), at least every 2 years the department shall also produce

(b) 1If an applicable ordinance allows structures or improvengre detailed reference maps suitable for use in the geographic
ments to be located closer to the right-of-way of a state trugkeg of each district office.

highway or connecting highway than is provided under par. (a), 3) If any portion of a service road right-of-way lies within

tmhg r:ertebsérr:iléti?/réefci)fltsh(tah%lg\/ev?n b_etween the right—-of-way andt setback area determined under sub. (2), the setback area shall
9 be increased by the lesser of the following:

1. The distance allowed under the ordinance. (@) The width of the service road right-of-way, if the entire
2. 42 feet from the nearer right-of-way line. service road right-of-way lies within the setback area. Any
3. 100 feet from the centerline. increase under this paragraph shall be measured from the bound-

(c) Atleast once every 2 years, the department shall prodaeg of the setback area determined under sub. (2).
general reference maps that generally identify major intersectiongb) The distance by which the service road right—of-way lies
and the highways specified in subds. 1. to 5. The department mathin the setback area, if the entire service road right-of-way
reduce or extend, by not more than 3 miles along the highway, tleees not lie \thin the setback area. Any increase under this para-
area subject to a setback established under par. (a) or (b) to egedph shall be measured from the nearer right-of-way line of the
lish logical continuity of a setback area or to terminate the setbagvice road.
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Note: For example, if a service road ROW extends 15 feet (measured perpendibe-centerline, running for a distance of 100 feet. See Graphic.
larly tothe setback) into the setback determined under sub. (2), and runs for a distance
of 100 feet, the setback determined under sub. (2) shall be pushed 15 feet further from

;r """""""""""""""""""" _—— REQUIRED SETBACK —
z N * ‘
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|\ !
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i
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WHEN SERVICE ROAD LIES ENTIRELY WITHIN

(3m) (a) Notwithstanding sub. (1), a public utility may erectpay compensation or other damages relating to the utility facility,
install or maintain a utility facility within a setback area. unless the utility facility is any of the following:

(b) If the department acquires land that is within a setback area 1. Erected or installed before the land division map is
for a state trunk highway, as provided by this chapter, and @torded.
which a utility facility is located, the department is not required to
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2. Erected or installed on a recorded utility easement that vpas's. (b) and (c), the department may not pay compensation or
acquired prior to February 1, 1999. other damages relating to the utility facility if it conflicts with the

3. Erected or installed after the land division map is recordBtinnechighway project. In order to avoid payment of compensa-
but with prior notice in writing, with a plan showing the nature arféPn or other damages to the utility, the department is required to
distance of the work from the nearest right-of-way line of tH€cord acopy of its written notice to the utility of the conflict, that
highway, to the department’s appropriate district office within @dequately describes the property and utility work involved, with
normaltime of 30 days, but no less than 5 days, before any routi register of deeds in the county in which the utility work or any
minor utility erection or installation work commences, nor leg@alt of itis located. ‘ o
than 60days, before any major utility erection or installation Wo% Note: The Department will make the general and detailed maps readily available

commences. if any utiIity work is within the setback the public on the internet and through other effective means of distribution.
Note: For purposes of this section, “major utility erection or installation work” .(Sn) Any person may erect, install or maintain any St.rucmre

includes, but is not limited to, work involving transmission towers, communicatiddf improvement at 15 feet and beyond from the neaget-of-

towers, water towers, pumping stations, lift stations, regulator pits, remote switchiz@y line of any state trunk highway or connecting highway not

cabinets, pipelines, electrical substations, wells, gas substations, antennae, satell{@ +t: 4 i

dishestreatment facilities, electrical transmission lines and facilities of similar ma _léﬁt_lfled In's. .Trans 233.08 (2) (c). A.ny person may request a

nitude. “Routine minor utility erection or installation work” refers to single residerBpecial exception to the setback requirement established under

tial distribution facilities and similar inexpensive work of less magnitude. The cothis subsection, as provided in s. Trans 2383).1 Thissubsection

cept behind the flexible, “normal time of 30 days” standard for utility submission Pl : i : _

notice and plans to the department is to encourage and require at least 60 days r%g@é I’!Ot apply to major mtersec_:tlons or within the desirable stop

from utilities for larger, complex or expensive installations, but not for routine, min@iNg sight distance, as determined under procedure 11-10-5 of

utility work that has traditionally involved only a few days notice for coordinatiotihe department’s facilities development manual dated June 10

and issuance of utility permits by the department for which a minimum of 5 da; . - P . !

notice ismandatory. Howeverthe normal time for submission and review is 30 daysr.ﬁags’ OfthQ intersection of any Sta.te trunk highway or connectlng

This notice and plan requirement does not apply to maintenance work on existighwaywith another state trunk highway or connecting highway.

utilities. ) o This subsection does not supersede more restrictive requirements

4. Erected or installed before the land division map igposed by valid applicable local ordinances.

recordedout modified after that date in a manner that increases th&ote: Technical figures 2, 3, 3m, 4, 4m, 5, 6 and 6m within Procedure 11-10-5

cost to remove or relocate the utility facility. In such a case, theve various dates other than June 10, 1998 or are undated.

department shall pay compensation or other damages related t4) The land division map shall show the boundary of a set-

the utility facility as it existed on the date the land division mapack area on the face of the land division map and shall clearly

was recorded, except that if the modification was made with priepel the boundary as a highway setback line and shall clearly

notice in writing, with a plan showing the nature and distance $ifiow existing structures and improvements lying within the set-

the work from the nearest right-of-way line of the highway, to tH&ack area.

department's appropriate districfioé within a normal time of 30 (5) The owner shall place the following restriction upon the

days, but no less than 5 days, before any routine, minor utilfgme sheet of the land division map that shows the highway set-

erection or installation work commences, nor less than 60 dagsck line:

before any major utility erection or installation work commences,  “No improvements or structures are allowed

if any utility work is within the setback, then the department shall  petween the right-of-way line and the highway

pay compensation or other damages related to the utility facility — oiphack line Improvements and structures include

as modified. but are not limited to, signs, parking areas, drive-

(c) If a local unit of government or the department acquires I i ; drai facilit
landthat is within a setback area for a connecting highway as pro- WayS, WelIS, Seplic systems, drainage faciiities,

vided by this chapter and on which a utility facility is located, the ~ Puildings and retaining walls. Itis expressly
department isiot required to pay compensation or other damages ~ intended that this restriction is for the benefit of the

relating to the utility facility, unless the utility facility is compen- public as provided in section 236.293, Wisconsin
sable under the applicable local setbacks and the utility facility is ~ Statutes, and shall be enforceable by the Wisconsin
in any of the categories described in par. (b) 1. to 4. Department of Transportation or its assigns. Con-

Note: A “connecting highway” is not a state trunk highway. It is a marked route tact the Wisconsin Department of Transportation
of the state trunk highway system over the streets and highways in municipalities

which the Department has désignated as connecting highways. Municipalities have ~for more information. The phone number may be

jurisdiction over connecting highways and are responsible for their maintenance and  gptained by Contacting the County Highway
traffic control. The Department is generally responsible for construction and recon- N
struction ofthe through lanes of connecting highways, but costs for parking lanes and ~ Department.

related municipal facilities and other desired local improvements are local respofgiz ie limi icti
biities. See ss. 84.02 (11), 84.03 (10), 86.32 (1) and (4), and 340.01 (60), Statd! @1 @ CSM there s limited space for the above restriction on

listing of connecting highways and geographic end points are available in the deptfie Same sheet that shows the setback line, then the following

ment’s “Oficial State Trunk Highway System and the Connecting Highways” boo 1 i~ ; i
let that is published annually as of Detember 31. Kbbreviated restriction may be used with the standard restric

(d) The department shall review the notice and plan to detéign placed on a subsequent page: “Caution - Highway Set-
mine whether a planned highway project within a 6-yedxack Restrictions Prohibit Improvements. See sheet
improvement program under s. 84.01 (17), Stats., or a plannedistory: Cr. Register, January, 1999, No. 517, 21-99; cr. (2) (c), (d) and (3n),
majorhighway project enumerated under s. 84.013 (3), Stats., fifigister, January, 2001, No. 541, 2#1-01.
conflict with the planned utility facility work. If the department

; ; ; (N : P . Trans 233.105 Noise, vision corners and drainage.
determines a conflict exists, it will notify the utility in writin ) 'V o
P : Y fy Y gf&%) Noise. When noise barriers are warranted under the criteria

receiving the written notice and plan for any routine, minor utili;%ec'f'ed in ch. Trans 405, the department is not responsible for
i

”

erection or installation work, nor more than 60 days, after receff?y N0ise barriers for noise abatement from existing state trunk
. ' ghways or connecting highways. Noise resulting from geo-

laphic expansion of the through-lane capacity of a highway is

locations that will not conflict with the planned highway workt the responsibility of the owner, user or land divider. In addi-

The department and utility may also enter into a cooperatiU@n’,the following notation shall be placed on the land division
agreement to jointly acquire, develop and maintain rights of w f‘p' W . . .

to be used jointly by WISDOT and the public utility in the future “The lots of this land division may experience

as authorized by s. 84.093, Stats. If the department and utility are noise at levels exceeding the levels in s. Trans

not able to make arrangements to avoid or mitigate the conflict, ~405.04, Table I. These levels are based on federal

the utility may proceed with the utility work, but notwithstanding standards. The department of transportation is not
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responsible for abating noise from existing state reviewingmunicipality may grant a special exception that adjusts
trunk highways or connecting highways, in the the setback area or authorizes the erection or installation of any
absence of any increase by the department to the structure or improvement within a setback_ area'only as p_rovn_ded
highway’s through-lane capacity.” in this subsection. The department, district office or reviewing

Note: Some land divisions will result in facilities located in proximity to highwaygnqn'(?'pa“ty may require such CQnd|t|0nS and safeguarC}S as will,
where the existing noise levels will exceed recommended federal standards. Nuiés judgment, secure substantially the purposes of this chapter.
barriers are designed to provide noise protection only to the ground floor of abuttingyote: The phrase “practical difficulty or unnecessary hardship” has been elimi-
buildings and not other parts of the building. Noise levels may increase over timated from the rule that was effective February 1, 1999, to avoid the adverse legal
Therefore, it isSmportant to have the caution placed on the land division map to wagnsequences that could result from the existing use of the word “variance.” The
owners that the department is not responsible for further noise abatement for traffisconsin Supreme Court has interpreted “variance” and this phrase to make it
and traffic increases on the existing highway, in the absence of any increase byeflifemely difficult to grant “variances” and in so doing has eased the way for third
department to the highway's through-lane capacity. party legal challenges to many “variancesdsonably granted. Sstate v. Kenosha

(2) Vision corRNERS. The department may require the owneiEOfum)(/j Bd. of Adiuswlﬁ V\gs.h_zcg%,tg_?? N'\{V'Z:j 813 (1998). Ehe_SuEreme CourtbI
B e ed ‘unnecessary hardsnip in this context as an owner having 'no reasonable
.tO dedlcate land, or grant. an easement fo_r vision corners "flt gwof the property without a variance.” Id. at 413. The “special exception” provision
intersection of dighway with a state trunk highway or connectingn this rule is not intended to be so restrictive and has not been administered in so
highway to provide for the unobstructed view of the intersectigggtrictive a fashion. In the first year following revisions of ch. Trans 233, effective

B : ; bruary 1, 999, the Department granted the vast majority of “variances” requested,
by approaching vehicles. The owner shall have the choice of H@ﬁg a site and neighborhood-sensitive context based on specific analysis.
viding the vision corner by permanent easement or by dedication.(b) Specific analysis for special exceptions for setbatk®n
If the department requires such a dedication or grant, the owngguest for a special exception from a setback requirement of this

shall include the following notation on the land division map: chapter, the department, district office or reviewing municipality

“No structure or improvement of any kind is per- shall specifically analyze the setback needs. The analysis may
mitted within the vision corner. No vegetation consider all of the following:

within the vision corner may exceed 30 inches in 1. The structure or improvement proposed and its location.
height.” 2. The vicinity of the proposed land division and its existing

Note: Guide dimensions for vision corners are formally adopted in the Depadevelopment pattern.
ment’s Facilities Development Manual, Chapter 11, pursuant to s. 227.01 (13) (e), .
Stats. 3. Land use and transportation plans and the effect on orderly

(3) DRAINAGE. The owner of land that directly or indirectlyoverall development plans of local units of government.
discharges stormwater upon a state trunk highway or connecting 4. Whether the current and forecasted congestion of the abut-
highway shall submit to the department a drainage analysis dimg highway is projected to be worse than level of service “C,” as
drainage plan that assures to a reasonable degree, appropriadetermined under s. Trans 210.05 (1), within the following 20
the circumstances, that the anticipated discharge of stormwatears.

upon a state trunk highway or connecting highway following the 5. The objectives of the community, developer and owner.
development of the land is less than or equal to the discharge pre-g  The effect of the proposed structure or improvement on
cedingthe development and that the anticipated discharge will r}%er' property or improvements in the area.

endanger or harm the traveling public, downstream properties or 7 The | f a1 hiah h .
transportation facilities. Various methods of hydrologic and /- The Impact of potential highway or other transportation
hydraulic analysis consistent with sound engineering judgm provements on the continued existence of the proposed struc-
and experience and suitably tailored to the extent of the possiE ©F Improvement.

drainage problem are acceptable. Land dividers are not required8. The impact of removal of all or part of the structure or
by this subsection to accept legal responsibility for unforese@fprovement on the continuing viability conforming use of the

acts of nature or forces beyond their control. Nothing in this supHsiness, activity, or use associated with the proposed structure or
section relieves owners or users of land from their obligatiofgProvement.

under s. 88.87 (3) (b), Stats. 9. Transportation safety.

Note: In sec. 88.87 (1), Stats., the Legislature has recognized that development 10, Preservation of the public interest and investment in the
of private land adjacent to highways frequently changes the direction and vqumgdcl)é hwéy

flow of surface waters. The Legislature found that it is necessary to control and r

late the construction and drainage of all highways in order to protect property owners 11. QOther criteria to promote public purposes consistent with
from damage to lands caused by unreasonable diversion or retention of surface w; :

caused by a highway and to impose correlative duties upon owners and users ofﬁé‘ﬂ%l Ordmfances or.plans fOI’ provision for light and air, providing
Ifor the pug%ose(g; péotecting highwz(ajys from flooding or water damafgle. gVisconiine protection, solving drainage problems, protecting the appear-
aw, sec. 88.87(3), Stats., imposes duties on every owner or user of land to proy i i _
and maintain a sufficient drainage system to protect downstream and upstream h#ﬁ?—:e and .charag:ter ofa nelghborhOOd’ Conser\./mg property Val.
ways. Wisconsin lavgec. 88.87 (3) (b), Stats., provides that whoever fails or negled®S, and, in particular cases, to promote aesthetic and psychologi-

to comply \INith tf}lﬁ dutygs liable f%r all da;nages to the higfhvhvax;1 ,cehused by subch fghl values as well as ecological and environmental interests.
Gion 16 rocover Such damages. but must commence the aciion witnn 80 daye aitalC) Adjust setbacklf the department, district office or review-
the alleged damage occurred. Section 893.59, Stats. Additional guidance regardfigh municipality grants a special exception by adjusting the set-
ggmgg Bﬁ:\yeﬂe :ggrqg'\hr; r%f;allpter 13 and Procedure 13-1-1 of the Departmdntitkarea, the department shall pay just compensation for any sub-
History: Cr. Ré)gister, Januari/, 1999, No. 517, 21-99; am. (1), (2) (intro.) and .Sequem department-required removal of any Str.UCture or
(3), Register, January, 2001, No. 541, 2f1-01. improvement that the department has allowed outside of the
) ] approved, reduced setback area on land that the department
Trans 233.11 Special exceptions. (1) DEPARTMENT  acquires for a transportation improvement. The department may
consenT. No municipality or county may issue a variance or sp@ot decrease the 15 foot setback distance established under s.
cial exception from this chapter without the prior written consefftans 233.08 (3n), except in conformity with a comprehensive
of the department. local setback ordinance, generally applicable to the vicinity of the
(3) (a) Special exceptions for setbacks allowddhe depart- land division, that expressly establishes a closer setback line.
ment, district office or, if authorized by a delegation agreement (d) Allow in setback — removal does not affect viabilithe
under sub. (7), reviewing municipality may authorize specidepartment, district office or reviewing municipality may autho-
exceptions from this chapter only in appropriate cases when waze the erection of a structure or improvement within a setback
ranted by specific analysis of the setback needs, as determinediagonly if the department, district office or reviewing municipal-
the department, district office or reviewing municipality. A speity determines that any required removal of the structure or
cial exception may not be contrary to the public interest and shHatpprovement, in whole or in part, will not affect the continuing
be in harmony with the general purposes and intent of ch. 28&pbility or conforming use of the business, activity, or use associ-
Stats., and of this chapter. The department, district office aed with the proposed structure or improvement, and will not
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adversely déct the community in which it is located. Any ownerf\l-W-tZdb81d3 (199§)- ghe departminttilntends tthet‘_‘Sp?ciaA_exctiptiqp" provision tI)T this
or user who erects a structure or improvement under a spef} e"prfﬁ)e”r}'y’lfsvv‘?{ﬁoﬂ‘;‘f,‘;’r?aer‘fé;, ess resirictive fashion than no reasonable use
exception granted under this paragraph assumes the risk of futur?s) MUNICIPAL SPECIAL EXCEPTIONS. A delegation agreement
degartment—reqw_rek(]jt rtemoval of tht_e struclturet_or |mpr_0;/emelmder s. Trans 233.03 (8) may authorize a reviewing municipality
and walves any right to compensaton, relocation assiStance Pl ant special exceptions. No municipality may grant special
damages associated with the department’s acquisition of that lag

f " tation i t includi d " eptions to any requirement of this chapter, except in confor-
or a transportation Improvement, inciuding any damage 10 progy, \ith a delegation agreement under this subsection. Any

erty outside the setback caused by removal of the structure4QFision of a reviewing municipality relating to a special excep-

improvement in the setback that was allowed by special excepy, s supject to theppeal procedure applicable to such decisions
tion. The department, district office or reviewing municipality,»je pythe department or a district office, except that the depart-
may not grant a special exception within an existing setback argg, ¢ may unilaterally review any such decision of a reviewing
unless the owner executes an agreement or other appropriate dosicinality only for the purposes of ensuring conformity with
ument required by the department, binding on successors delegation agreement and this chapter.
assigns of the property, providing that, should the departmen {6) Tive LimiT FORREVIEW. Not more than 60 calendar days
need taacquire lands within the setback area, the department is n  receiving a completed .request for a special exception under
r

requir mpensation, relocation r dam S
equired to pay compensation, relocation costs or damages Sl Trans 233.11, the department, district office or reviewing

ing to any structure or improvement authorized by the Spe-cpjunicipality shall provide to the land divider written notice of its

pality may require such conditions and safeguards as will, in gcisli_on_ grantigg or degyigg 8: SEECial. exception. Trf1eh60|—d?jy
judgment, secure substantially the purposes of this chapter. TR !Imit may be extended only by written consent of the lan

; : i il i divider.
department, disict office or reviewing mun|C|paI|ty shall require te: The Department intends that decisions concerning special exceptions be

the executed agreement or other appropriate document tonﬁ\é% in the shortest practicable period of time. The Department intends the 60—day
recordedwith the register of deeds under sub. (7) as part of the spee limit applicable to special exceptions to allow sufficient time for a land divider
cial exception. and the Department, district office or municipality to explore alternative locations or

. . lans to avoi flicts and to facilitate mutuall table resolu-
(e) Blanket or area special exceptions for setbadkased on fians 0 aveid and minimize conflicts and to facilitate mutually acceptable resolu

its experience granting special exceptions on similar land divi- 7) RECORDINGREQUIRED. A special exception granted under

sions, similar structures or improvements, or the same area gf|id section is effective only when the special exception is
development pattern, the department may grant blanket or afggorded in the office of the register of deeds. Any structure or
special exceptions from setback requirements of this chapter fagbrovement erected under authority of a special exception

are generally applicable. The department shall record blankeginted under this section is presumed to have been first erected
area special exceptions with the register of deeds in the argashe date the special exception is recorded.

affected or shall provide public notice of the blanket or area Speriistory: cr. Register, January, 1999, No. 517, eff. 2-1-99; renum. (2) to be (3)
cial exceptions by other means that the department determine@)tend am., cr. (3) (b) to (f) and (4) to (7), Register, January, 2001, No. 541, eff.
be appropriate to inform the public. 2-1-01.

(f) Horizon of setback analysig=or purposes of its specific

analysis, the department, district office or reviewing municipalit% appropriate cases. require that a performance bond be posted
shall consider the period 20 years after the date of analysis. tﬁpt pth i ! | q g ided. t p th '
Note: Federal law requires a minimum 20-year forecast period fortransportatigﬁ at other nnancial assurance be provided, (o eénsure €

planning for all areas of the State. 23 USC 134 (g) (2)(A) and 135 (e) (1). construction of any improvements in connection with the land
(4) SPECIAL EXCEPTIONS FOR PROVISIONS OF THIS CHAPTER division which may affect a state trunk highway.

OTHERTHAN SETBACKS. Except as provided in sub. (3), the depart- History: Cr. Register, January, 1999, No. 517, 21-99.

ment may not authorize special exceptions from this chapter,

except in appropriate cases in which the literal application of t}g

Trans 233.12 Performance bond. The department may,

Trans 233.13 Fees. The department shall charge a fee of

chapter would result in practical difficulty or unnecessary har@410 for reviewing a land division map that is submitted under s.
ship, or would defeat an orderly overall development plan of 6.10, 236.12, 236.34, 236.45 or 703.11, Stats., or other means

local unit of government. A special exception may not be contrapt Provided by statute, on or after the first day of the first month
to the public interest and shall be in harmony with the general pgeginning after February 1, 1999. The fee is payable prior to the

posesand intent of ch. 236, Stats., and of this chapter. The dep&gPartment's review of the land division map. The department
ment may require such conditions and safeguards as will, in'iéY change the fee each year effective July 1 at the annual rate of

judgment, secure substantially the purposes of this chapter. inflation, as déermined by movement in the consumer price index
Note: This subsection uses the phrase “practical difficulty or unnecessary hat@l e_‘" urban consumers (CPI-U), published the preceding Janu-
ship toindicate a higher standard for special exceptions from provisions of this cha;r?‘/qgn the CPI detailed report by the U.S. department of labor’s

ter other than setbacks. However, the phrase “special exception” has been used i§tieiay of labor statistics. rounded down to the nearest multiple of
than the word “variance.” The Supreme Court defined “unnecessary hardship” i&% !
variance context as an owner having "no reasonable use of the property witho!

variance.” Seé&tate v. Kenosha County Bd. of Adjud1L8 Wis. 2d 396, 413, 577 History: Cr. Register, January, 1999, No. 517, 2ff1-99.
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