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Chapter NR 168
BROWNFIELD SITE ASSESSMENT GRANT PROGRAM
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Note: Chapter NR 168 was created as an emergency rule effective July 10, 2000ote: Section 101.143 (1) (f), Stats., defines “petroleum product” to mean “gaso-
line, gasoline-alcohol fuel blends, kerosene, fuel oil, burner oil, diesel fuel oil or used
motor oil.”

NR 168.01 Purpose and applicability.  The purpose of 0) “Ph . | » has th .
this chapter is to establish procedures for implementing a brown-(10) “Phase | environmental assessment” has the meaning
field site assessment grant program as provided for in's. 292.9'3,9:‘ '2 3{_ NER77E:3%.833(5()53}' e lom " -

; ; ; Note: Section ) efines “phase | environmental assessment” to mean
Stats. Gr‘f"”t.s made U.“der thI_S program will ass!st Igcal gove‘rﬂw\‘assessment of a site to identify potential or known areas of environmental con-
mental units in assessing environmental contamination and Cgkination. This assessment may include, but is not limited to, reviewing records,

ducting eligible activities on eligible brownfield sites or facilitiesinterviewing persons, and conducting physical inspections of the site.”

History: Cr. Register, January, 2001, No. 541, 21-01 (11) “Phase Il environmental assessment” has the meaning
o ) given in's. NR 750.03 (6).
NR 168.03 Definitions. In this chapter: Note: Section NR 750.03 (6) defines “phase Il environmental assessment” to

(1) “Applicant” means a local governmental unit seeking &éan “an assessment of a site to physically confirm that contamination exists in
potential or known areas of environmental assessment, but not to determine the

brownfield site assessment grant under this chapter. nature, degree and extent of contamination. This assessment may include, but is not
(2) “Department” means the department of natural resourcéwited to, field sampling of media, laboratory analysis of samples and visual con-

(3) “Eligible site or facility” has the meanin iven in Sfirmation of environmental contamination at the site.”
202.75 (1)g(a) Stats. y 99 " (12) “Removal of abandoned containers” means the removal

Note: Section 292.75 (1) (a), Stats., defines “eligible site or facility” to mean or%f abandoned Contalners and the proper disposal or treatment of
or more contiguous industrial or commercial facilities or sites with common or mul@bandoned containers.

et otwhich is acversoly aflectod by actual or percenved enuironmental contamin, 1.3) “Removal of an underground hazardous substance tank

tion. system or an underground petroleum product storage tank sys-
(3m) “Environmental contamination” means a hazardou§m” means the removal of the system and the proper disposal or

substance that has been discharged into the air, land, or watdrasitment of the system.

the state. (14) “Site investigation” means an investigation undertaken
(4) “Grantee” means an applicant that has been awardedhaccordance with ch. NR 716.

grantunder this chapter, which has been signed by the department(15) “Small grant” means a grant award to a local governmen-
(5) “Investigation of environmental contamination” meangal unit, for an amount of at least $2,000 but no more than $30,000,

activities associated with conducting, documenting or completingder this chapter.

a phase | environmental assessment, a phase Il environmentghe) “Submittal date” includes postmark date, fax date or

(6) “Largegrant” means a grant award to a local governmental (16m) “Tax delinquent” means a site or facility located on a

unit, for an amount greater than $30,000 but not more thggrce| of real property that is included in a tax certificate, issued
$100,000 of state funds under this chapter. pursuant to s. 74.57, Stats.

) “LocatI) governmental unit” has the meaning given in s. (17) “Underground hazardous substance storage tank sys-
292.75 (1) (b), Stats. tem” has the meaning given in s. 292.75 (1) (d), Stats.

Note: Section 292.75 (1) (b), Stats., defines “local governmental unit” to mean A\ ote: : , “
M : ote: Section 292.75 (1) (d), Stats., defines “underground hazardous substance
city, village, town, county, redevelopment authority created under s. 66.1333, Stats. age tank éystem“ as ‘(‘a)n(uz{dergro(md Istoraglie tanlg usued forétorin; A r?azardous

community development authority created under s. 66.1335, Stats., or hous] - o -
authority. Under the authority of s. 20.002 (13), Stats., federally recognized trilg#PStance other than a petroleum product together with any on-site integral piping

governing bodies are eligible to apply for brownfield site assessment grants. Grgﬁtgis;égpsing system with at least 10% of its total volume below the surface of the
made taany American Indian tribes are subject to the same conditions and restricti§fg4nc:

as apply to grants to local governmental units. (18) “Underground petroleum product storage tank” has the
(8) “Matchingfunds” means the cash or in—kind contributionmneaning given in s. 101.143 (1) (i), Stats.

or both, required under s. 292.75 (7), Stats., and given in s. NRote: Section 101.143 (1) (i), Stats., defines “underground petroleum product
168.17. storageank” to mean “an underground storage tank used for storing petroleum prod-
. e ucts together with any on-site integral piping or dispensing system Wetisafl0%
(8m) “Past costs” means costs and services specified in s. Bs total volume below the surface of the ground.”

168.09 which were incurred after January 1, 1990 by any locahistory: Cr. Register, January, 2001, No. 541, 2f1-01;CR 04-015: cr. (3m),
governmental unit at the eligible site or facility which is the sut§®m) and (16m) Register September 2004 No. 585, eff. 10-1-04.

ject of the grant request under this chapter. Past costs do not

include ineligible costs outlined in s. NR 168.19, costs that haveNR 168.05 Eligibility. (1) Only local governmental units
been or will be reimbursed by any other grant program, or cothat have not caused the environmental contamination that is the
pledged as matchirfgnds for grants awarded in prior grant cycledasisfor the grant request are eligible for grants under this chapter.

under this chapter. (2) Grants under this chapter may be awarded to a local gov-
(9) “Petroleum product” has the meaning given in s. 101.148nmental unit only if the person that caused the environmental
(2) (), Stats. contamination that is the basis for the grant request is unknown,

Register, September, 2004, No. 585
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cannot bédocated or is financially unable to pay the cost of the eliion if awarded funds, and grants the department access to the site

gible activities. or facility and grant records. The resolution shall be signed by the
History: Cr. Register, January, 2001, No. 541, Bff1-01. person authorized to sign the resolution on behalf of the applicant

. and shall refer to the brownfields site assessment grant program.

'NR 168.07 ~ Allocation of funds(.) (2) Ofthe funds appro- Eqr an application to be considered complete, a resolution shall be

priated for the grant program, 60% shall be designated to fugighmitted no later than 30 days after the application due date.

sma;ll glrants, a_nd 4?./0 slhall be_fdtﬁ&gnated to fgn_d Iafrgedgrafrj[ts. (d) A description of the proposed grant activities, including:
(3) In any given fiscal year, if there are remaining funds after 1. The street address of the eligible site or facility.

regular application cycles as identified in s. NR 168.11 (3), the L o : . d .
department may fund existing eligible applications that were not 25" The eligible activities for which the applicant is seeking

funded, grants that received partial funding, grant amendm e o ) o
requests to increase a grant award pursuant to s. NR 168.21 (9)3. An itemized estimate of the proposed cost of each eligible
or accept and fund additional applications as they are submitt@gfivity.

for either grant category. If multiple applications or requests have 4. An itemized description of the proposed matching funds
the same submittal date, the department shall give preferencand the professional qualification of the person conducting any
applications or requests in the same category as the categorinokind services.

available funds. 5. A map showing the location of the eligible site or facility.

(4) The total amount of all grants awarded to a local govern- 6. Current ownership of the eligible site or facility, including
mental unit based on all application cycles for a fiscal year undeformation on how the local governmental unit acquired the
this chapter shall be limited to an amount equal to 15% of theoperty, if applicable.
available funds appropriated unde28.370 (6) (et), Stats., forthe 7. Evidence that the local governmental unit has legal access
fiscal year. to the eligible site or facility so that it can conduct the activities

(5) If sufficient funds are available in a grant category, thetated in the grant application. The applicant shall provide this
department shall fund all eligible, complete applications withodbcumentation to the department with the grant application or no
rankingthem. If sufficient funds are not available in a grant catéater than 90 calendar days after the department notifies the local
gory, the department shall score and rank all eligible, complefevernmentaunit that funds have been reserved pending submit-
applications and award grants in descending order of rank. tal of the legal access documentation.

(6) If sufficient funds are not available to fully fund a grant, 8. Certification that the person conducting professional ser-
the department shall offer the applicant the choice of receiviagesfor the local governmental unit has the necessary legal, man-
partial funding or withdrawing the application. agerial and technical qualifications.

(7) The department may not award more than one grant for an 9. Information showing that the person that caused the envi-
eligible site or facility in any application cycle as identified in ssonmental contamination that is the basis for the grant request is
NR 168.11 (3). unknown, cannot be located, or is financially unable to pay the

History: Cr. Register, January, 2001, No. 541,2f1-01,CR 04-015: 1. (1), am.  cost of the e|igib|e activities.
(2) and (3) Register September 2004 No. 585, eff. 10-1-04. (3) AppLICATION cYCLE. The department shall establish

NR 168.09 Eligible activities.  Activities eligible for application due dates. The department shall have at least one
funding under this chapter include the following activities at a#pplicationfunding cycle each state fiscal year. If funds are avail-
eligible site or facility: able, there may be additional application cycles.

(1) The investigation of environmental contamination on an (4) APPLICATION REVIEW. The department shall review the
eligible site or facility for the purposes of reducing or eliminatingpplication for completenessid may request additional informa-

environmental contamination. tion. Applications that are determined to contain inadequate,
(2) The demolition of any structures, buildings or other existacorrect or inaccurate information shall be considered incom-
ing improvements. ' plete. The applation is considered complete when the additional

o[ correct information requested by the department is received.

(3) The removal of abandoned containers, as defined in History: Cr. Register, January, 2001, No. 541, 2f1-01;,CR 04-015: am. (1),

292.41 (1), Stats. (2) (c), and (4) Register September 2004 No. 585, eff. 10-1-04.
(4) Asbestos abatement activities, as defined in s. 254.11 (2), o .
Stats., conducted as part of activities described in sub. (2). NR 168.13 Application scoring. (1) GENERAL. If the

(5) The removal of underground hazardous substance stordg@artment is required under s. NR 168.07 (Sctwe and rank
tank systems. efigible complete applications, it shall use the criteria in this sec-

(6) The removal of underground petroleum product storaé'(\%];obggge applications. The criteria will be applied on a state-

tank systems.

History: Cr. Register, January, 2001, No. 541, 2f1-01,CR 04-015: am. (4) (2) PoINT AwarDs. The department shall award points to the
Register September 2004 No. 585, eff. 10-1-04. grant applications according to the following scoring criteria,
o ) listed without order of preference:
NR 168.11 Grant application. (1) GENERAL. Applica- (a) Fifteen points shall be awarded to an application for an eli-

tions for grants under this chapter shall be on forms provided Byje’site or facility hat is located within a source water protection
the department and submitted to the following address: BF S ﬁea, aglefined in's. NR 243.03 (29), for a community or nontran-
Manager — RR/3, Bureau for Remediation and Redevelopmeflbnt noncommunity water system with a groundwater source or
PO Box 7921, Madison, Wi 53707-7921. within 600 feet of a transient noncommunity or private water sup-
(2) ConTenTs. A grant application shall include, but is notply well used for potable purposes.
limited to, the following information: (am) Fifteen points shall be awarded to an application for an
(@ The name, address and designated contact person forgllble site or facility that is located within 500 feet of a school,
applicant. park or residence.
(b) Information that demonstrates that the site or facility meets (b) Fifteen points shall be awarded to an application for an eli-
the definition of an eligible site or facility under this chapter. gible site or facility that has contamination or hazards either of
(c) A resolution adopted by the governing body of the applivhich is readily accessible to the public or if there is a hazard or
cant that designates an authorized representative, commits dbietamination at the site or facility and the applicant has taken
applicant to completing the activities listed in the grant applicaction to limit access to the hazard or contamination.

Register, September, 2004, No. 585
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(c) Five points shall be awarded to an application for an eligi- (1) Activities given in s. NR 168.09;

ble site or facility that is or will be owned by a logavernmental  (2) Costs of acquiring the eligible site or facility, limited to:
unit or a non—profit organization and will be used by the general (a) The purchase price of the property.

pUt()(lz:;:'Ten points shall be awarded to an application for an eligible(b) Payment or cancellation of delinquent taxes, and
site or facility for which the local governmental unit has initiated © Acqwsmon fees other than legal fe_e§; . .
the formal acquisition process, or 20 points shall be awarded to art3) Maintenance and security of the eligible site or facility;
application if the applicant or another local governmental unit has (4) Remediation activities on the eligible site or facility that
title to the eligible site or facility. are not given in s. NR 168.09, if approved by the department; and

(e) Five points if more than $2,000 in past costs have been(5) Payment or cancellation of delinquent taxes.
incurred, and one additional point, up to a maximum of 10 pointsHistory: Cr. Register, January, 2001, No. 541, eff. 2-1-€0R;04-015: am.
shall be awarded for every $% 000 iﬂ past costs incurred.pPogt'?lléo')' (3) and (4), cr. (5) Register September 2004 No. 585, eff. 10-1-04.
may be awarded only for past costs that are eligible under thisyg 168.19

chapter and have supporting documentation included with & sement under this chapter are costsafenhot necessary to or
application. , , not directly associated with the eligible activities established in s.

(f) One point, up to a maximum of 20 points, shall be awardggR 168.09 or established in s. NR 168.15, as determined by the
for each additional 4% of matching funds provided by the appiepartment. Ineligible costs for reimbursement or as matching
cant or any local governmental unit above the matching funfifhds include, but are not limited to:

required under s. 292.75 (7), Stats. o _ (1) Costs incurred outside the grant period stated in the grant
(9) Ten points shall be awarded to an application for a site @ntract.

facglityttthgt is vacant or abandoned at the time the application is(z) Costs that have been or will be reimbursed by any other
submitted. o _local, state or federal grant programs or other sources, such as the
(h) Five points shall be awarded to an application for a site gricultural chemical cleanup program, petroleum environmental
facility that is one of the following: cleanup fund act and dry cleaner environmental response pro-
1. Tax delinquent at the time the application is submitted.gram.
2. Owned by a local governmental unit and was tax delin- (3) Finesand penalties due to violation of, or failure to comply
quent at the time it was acquired by a local governmental unitwith, federal, state or local laws and regulations.
3. Was acquired by a person, other than a local governmenta(4) Ordinary operatingxpenses of the applicant, such as sala-
unit, and was tax delinquent at any time during the period 5 yegies and expenses of public officials.
on or before the application due date. (5) Costs of capital equipment.
(3) BonuspoiNTs. The applicant may assign 29 bonus points () Costs of license application or permit fees.
to an application that it considers to be a priority. This may be (7) Legal fees.
applied toone small application and one large application over the (8) Costs to conduct a site investigation if the site or facility

life of the program, for each applicant. If an application to which I lify imb tf th trol )
an applicant assigned bonus points results in a grant, the degipdld qualify for reimbursement from the petroleum environ-

ment will consider those points used, whether or not the appli%e?tal cleanup fund (PECFA) under ss. 101.143 and 101.144,
tion was scored. ats.

Ineligible costs.  Costs ineligible for reim-

(4) EQUAL SCORES. If 2 or more applications receive the same_(9) Costs claimed as matching funds for a grant awarded
der this chapter.

score, applications requesting the smallest dollar amounts will istory: Cr. Register, January, 2001, No. 541, 2#1-01.CR 04-015: am. (2).

funded first. cr. (8) and (9) Register September 2004 No. 585, eff. 10~1-04.
History: Cr. Register, January, 2001, No. 541, 21-01,CR 04-015: am. (2)
(@), (b), () and (0, cr.(2) (am), () and (), - and rec. 2) (¢) Register September N2 168 21 Grant conditions. (1) A grantee shall con-
' tribute matching funds of at least 20% of the grant, as required
NR 168.15 Eligible costs. (1) Actual costs of services under s. 292.75 (7), Stats. An applicant pledging more than the
and equipment provided by employees of the grantee to carry @ftuired 20% match shall provide the pledged percentage of the
eligible activities necessary for the grant. Equipment rental rate&al final cost.
may not exceed the county machinery rates established annually2) An applicant shall provide the department with written
by the department of transportation. proof of legal access to the eligible site or facility to carry out all
(2) Labor costs required for carrying out the eligible activitiegligible activities listed in the application within 60 calendar days
identified in the grant agreement. Labor costs may include saldtnotification from the department that funds have been reserved
fringe benefits and other items determined to be appropriate by fR&the project, pending submittal of the legal access documenta-
department. tion. If the applicant is unable to meet this condition, the applica-
(3) Costsfor laboratory analysis and professional service coﬁ-?fg is incomplete and the department shall withdraw the grant
tracts.
(4) The costs of necessary equipment and facilities used to
carry out activities stated in the grant application for the length
the grant awarded under this chapter.
(5) Costs oftreatment, storage or disposal of materials that
generated as a result of conducting the eligible activities.
(6) Other costs determined by the department to be neces
to carry out the eligible activities, as approved in advance by

department.
History: Cr. Register, January, 2001, No. 541, 2f1-01.

(3) The grant period is 12 months from the date of the depart-
nt's signature on the grant contract unless extended under sub.
).

are (4) The grantee may request a maximum of 2 partial payments
duaring the grant period on forms provided by the department and
shall include documentation of work completed and eligib&ts
¥ match incurred by the grantee. The department may withhold
% of the total grant amount stated in the grant agreement for
final payment. The final payment request shall be made on forms
provided by the department no later than 6 months after the expi-

NR 168.17 Matching funds. Costs and services eligibleraﬂon date of the grant period stated in the grant agreement.
ote: Forms are available upon written request to the following address: BF SAG

as matching funds shall be incurred during the grant period ah ager -CF/8, DNR Bureau of Community Financial Assistance, 101 South Web-
include: ster Street, PO Box 7921, Madison, WI 53707-7921.

Register, September, 2004, No. 585



NR 168.21 WISCONSIN ADMINISTRATIVE CODE 456-4

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

(5) Accounting for all grant funds shall be in accordance with NR 168.23 Grant enforcement and termination.
generally accepted principles and practices. Supporting recoftls If a grantee fails to comply with the provisions of this chapter,
of grant expenditures shall be maintained in sufficient detail the department may take one or more of the following actions:
show that grant funds were used for the purpose for which the(a) Costs directly related to noncompliance may be declared
grant was awarded. All financial records, including invoices amgeligible.

canceled checks or bank statements that support all grant costEb) Other administrative and judicial remedies may be insti-
claimed by the grantee shall be kept and made available figfeq as legally available and appropriate.

inspection for 3 years a,fter final payme'n_t. (2) The department may terminate a grant awarded under this
(6) All of the grantee’s records pertaining to the grant are sulsapter for any of the following reasons:

ject to department review. Grant payments are contingent upo o o
review by the department and may be adjusted if costs are dete?(a) Violation of any term or condition of the grant contract.

mined to be ineligible. (b) Lack of substantial progress by the grantee, without good

. . . use.

(7) The department may conduct compliance |nspect|ons,%q' . . .
may require the grantee to conduct compliance inspections, orl¢) Substantial evidence that the grant was obtained by fraud.
propertiesfor which assistance has been provided under this chap-(d) Substantial evidence of gross abuse or corrupt practices in

ter. the administration of the grant activities.
(8) Grantees shall provide the department with a progress(3) If a grant is terminated under sub. (2), repayment by the
report, if requested. grantee may be required.

(9) The grantee may request, for good cause and prior to thEiStory: Cr. Register, January, 2001, No. 541, 2{1-01.

end of the grant period, an amendment for changes to the gran{ig 16825 \variances. (1) The department may approve

award up to 10% of the original grant amount unless the amead;a jance from a requirement of this chapter if all of the following
mentwould increase the award to an amount that exceeds the l'gﬂiﬁditions are met:

setins. NR 168.07 (4). Amendments are subject to departmenta) The local governmental unit's written request for a variance

approval and availapility of funds. clearly explains the circumstances justifying the variance.

(10) Prior to the end of the grant period stated in the grant b) The department takes int nt factor h d
agreementthe grantee may request that the department extend thd?) The department takes into account factors such as goo
se and circumstances beyond the control of the local govern-

grant period for up to 12 additional months. The request shall )
mental unit.

in writing and describe the reasons for the time extension. . . . .
(c) The department determines that a variance is essential to

(11) The grantee shall provide to the department a report of {| t '+ acti biect h
activities completed with the funds awarded under this chaptg.cctnecessary grant actions or program ObJECUVES or where Spe-

The report shall be submitted on forms provided by the depa(flél circumstances make a variance in the best interest of the pro-
ment along with the final request for reimbursement under tHEA™M-

grant contract. (2) The department may not grant variances from statutory
History: Cr. Register, January, 2001, No. 541, 2f1-01;CR 04-015; am. (2) requirements.
and (11) Register September 2004 No. 585, eff. 10-1-04. History: Cr. Register, January, 2001, No. 541, 2f1-01.
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