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Chapter DWD 128
ABILITY TO WORK AND AVAILABILITY FOR WORK

DWD 128.001 Definitions. DWD 128.03  Eligibility review.
DWD 128.01 Able to work and available for work.

Note: Chapter ILHR 128 was created by emergency rule effective 1-8-84. Charawn from the labor market, the department shall consider one

ter ILHR 128 was renumbered Chapter DWD 128 under s. 13.93 (2m) (b) 1., . .
corrections made under s. 13.93 (2m) (b) 6. and 7., Stats., Register, June, 199%@”6 of the foIIowmg factors:

498. 1. ‘Salary or wages.” A claimant is considered to have with-
_r drawn from the labor market if he or she is not available for full-
_ DWD 128.001 Definitions. Unless the context clearly e syitable work at a wage reasonably comparable to the usual
indicates a different meaning, the definitions in ch. DWD 10Qa6 that wapaid to the claimant while working in the claimants
apply to this chapter. usual occupation. The claimant's usual wage is determined by
History: Cr. Register, September, 1995, No. 477, ¥.1-95. evaluating the wage rates that were paid to the claimant in one or
DWD 128.01 Able to work and available for work. more previous jobs since the start of the claimant’s base period.

(1) AppLICABILITY. Under s. 108.04 (2), Stats., a claimant shall bl claimant’s usual occupation is determined by considering the
eligible for unemployment benefits for any week of total unenglaimant’s training and experience as evidenced by the claimant's
ploymentonly if the claimant is able to perform suitable work an@mployment since the start of the claimant’s base period.
available for suitable work. Under ss. 108.04 (1) (b), 108.04 (7) 2. ‘Shift and time restrictions.” A claimant is considered to
(c),and 108.04 (8) (e), Stats., a claimant shall be eligible for unehave withdrawn from the labor market if hesbe is not available
ployment benefits only if the claimant is able to perform suitabigr full-time suitable work during the standard hours in which
work and available for suitable work. The department may detgfork is performed in the occupations in which the claimant usu-
minethe claimant's ability to perform suitable work and availabila|ly works or has prior training or experience. In determining the
ity for suitable work at any time through questioning of the claimtandarchours in which work is performed in the occupations, the
ant and other procedures. department shall include the hours and the shift that the claimant
(2) PresumpTION. Unless evidence is obtained that in the relgyorked in an occupation in one or more previous jobs since the
vant week the claimant was not able to work or available for woltart of the claimant’s base period. For purposes of this subdivi-
a claimant is presumed able to work and available for work for agign, a claimant whose availability is restricted by an immediate
week that all of the following conditions are met: family member’s medical or health condition or other infirmity
(@) The claimant has registered for work and has complied wiiyuiring essential care that is uniquely and actually provided by
ss. DWD 126.02 and 126.04, or registration is waived undertise claimant is not considered to have withdrawn from the labor
DWD 126.03 or excused under s. DWD 126.05. market, providedhat the claimant remains available for full-time
(b) The claimant has complied with the work search requirsuitable work, regardless of the shift or hours.
ments of s. 108.04 (2) (a) 3., Stats., and ch. DWD 127, orawork 3. “Travel and transportation.’ A claimant is considered to
search is waived or excused under ch. DWD 127. have withdrawn from the labor market if he or she is either not
(3) ALE TOWORK. Able to work means that the claimant hagyilling or not able to travel a reasonable distance and time to and
the physical and psychological ability to perform suitable work:om work. In making this determination, the department may
During any week, a claimant is not able to work if the claimant i$nsider the wage sought, the modes of available transportation,
unable to perform any suitable work due to a physical or psychmmuting costs, and the claimant's commuting history.
logical condition. In determining whether the claimant is able to ) ., . -
4. ‘Incarceration.” A claimant who is incarcerated for more

perform suitable work, the department shall consider all factors h duri Ki idered to h ithd
relevant to the circumstances of the case, which may include {ig" 48 hours during any week is considered to have withdrawn
following: rom the labor market for that week unless the claimant has work

(a) The claimants usual or customary occupation release privileges that allow the claimant to meet all requirements
(b) The nature of the restrictions caused by the claimanrt%lated‘ to availability for work. , . .
physical or psychological condition. 5. ‘Absence from the labor market.” A claimant who is absent
(c) Whether the claimant is qualified to perform other worf(rgmv\t"s I?lr herr:ailéorr rrgjatrkit 3re€vi£?][jp1\?vrﬁftrh?nntﬁ8 IhObur?rgu::(ngt
within the claimant’s restrictions considering the claimant y WEeK IS considered (o have a ° € labor marke
education, training, and experience. or that week, unless the claimant shows that_he or she remains
) Wh’ether thé claimant could be qualified to perform Oth‘%’?ntlnuously attached to the labor market during the absence or
work within the claimant’s restrictions with additional training. atthe primary purpose of _the absence was to seek suitable work.
A claimant may show continuous attachment to the labor market

(e) Occupational information and employment conditions dafg he claimant's availability to timely receive and respond to
and reports available to the department showing whether anghi 5" of work by phone or other means of communication and
what extent the claimant is able, within his or her restrictions, llingness and ability to return to the labor market within 24

perform suitable work in his or her labor market area. hours
(4) AvaiLABLE FORWORK. (&) Withdrawal from labor market. '

Available for work means that the claimant maintains an attach- 9 ‘TYPes of work sought.” A claimant is considered to have
ment tothe labor market and is ready to perform full-time suitab _|thdrawnfrom the labor market if the claimant does not broaden

work in the claimant's labor market area. During any week, 48 O her availability for work to additional types of suitable work

claimant is not available for suitable work if he or she has wit@S the period of his or her unemployment lengthens.
drawnfrom the labor market due to restrictions on his or her avail- 7. ‘Other unreasonable restrictions on working conditions.’
ability for work. In determining whether a claimant has withA claimant is considered to have withdrawn from the labor market
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if he or she places other unreasonable restrictions on waking l‘;loi 58«3 eff. 10-1-0ICR 07-054: r. and recr. Register March 2008 No. 627, eff.
ditions. Bl
8. ‘Occupational information and employment conditions DWD 128.02 Availability for work; temporary grace periods for claim-

data.” Occupational information and employment conditions da@s with uncontrollable restrictions. History: Cr. Register, July, 1984, No.

. : , eff.8-1-84; am. (2), Register, November, 1989, No. 407, eff. 12-1-89; am. (1)
and reports available to the department showing the extenti0(;)"nq (), renum. (2) (a) to be (2) (b) and am. (2) (b), renum. (2) (b) to be (2)
which f_uII_—t|m_e suitable job_s existin the claimant’s labor markeg) and am. (2) (c), cr. (2) (a), Register, November, 1999, No. 52I2eff-99; CR
area within his or her restrictions. 01-039: am. (1) (a), cr. (3), Register September 2001 No. 549 eff. 10-QR01;

(b) Standards for suitable work distinguisheilothing in par. 7054 Register March 2008 No. 627, eff. 4-1-08.
(a) may prevent the department from denying benefits to a clalgﬂ;‘DWD 128.03 Eligibility review. (1) The department
h . X y periodically review the records of any individual claiming
offered, as provided in s. 108.04 (8) (a), Stats., or to a claimgpemployment benefits to determine whether the claimant meets

who fails, without good cause, to return to suitable work withe continuing eligibility requirements of chs. DWD 126 to 128
former employer that recalls the claimant within 52 weeks aftgfq 5 108.04. Stats. A claimant shall respond as required when

the claimant last worked for the employer, as provided in s. 108/Q4ified by the department of a review of the claimant's continu-
(8) (c), Stats. The standards for determining a claimant’s availgy eligibility for benefits.

bility for suitable work and a claimant’s failure, without goo - ; : P
cause, to accept suitable work are different standards. (@) Thg e"g'p'"ty review may include any of the following:
. : . (a) Aninterview with the claimant conducted by a representa-
(5) LawruL RESIDENT. To be considered available for sunableii e of the de
i ; partment.

work for a week, an alien must be legally authorized to work thay ) . . , .
week in the United States by the appropriate agency of the federaf®) A review of the appropriateness of the claimant's registra-
government. In determining whether an alien is legally authﬁ‘-Jn or waiver of registration under ch. DWD 126.
rized to work in the United States, the department will follow the (€) A determination as to whether the claimant is able to per-
requirements of 42 USC 1320b-7 (d) (2), which relates to veriferm suitable work and available for suitable work under this
cation of and determination of an alien’s status. chapter.

Note: 42 USC 1320b-7 (d) (2) is Section 1137 (d) of the Social Security Act. ~ (d) An assessment of the claimant’s work search efforts under

(6) Jury puTY. The department shall consider a claimant to . DWD 127.

available for suitable work during the time that the claimant (e) A determination as to whether the claimant is making satis-
responds to and remains under a summons for jury servifgtory progress under s. 108.04 (16), Stats., if the claimant is par-
whether omot impaneled on a jury. Jury duty shall be good caugeipating in approved training.
for not reportlng for an e|lg|bl|lty review under s. DWD 128.03. (f) A review of any reemp|oyment services the claimant has

(7) ParTIAL UNEMPLOYMENT. The department may require areceived.
claimant who is partially unemployed to comply with the require- (q) Preparation of a reemployment plan as reasonably neces-
ments of this chapter if any of the following apply: sary to assist the claimant in his or her efforts to obtain work.
(&) There is a definite indication that the claimant is not genu- (3) If the claimant fails to participate in an eligibility review
inely interested in working full-time. interviewunder sub. (2) (a) without good cause, the claimant shall

(b) During any week, the claimant was not able to perform be ineligible for benefits for the week in which the interview was
not available for work available with an employing unit. scheduled.

History: Cr. Register, July, 1984, N843, eff. 8—1-84am. (5), Register, Septem-  History: Cr. Register, July, 1984, No. 343, &+1-84;CR 07-054: r. and recr.
ber, 2000, No. 537, eff. 10-1-00; CR 01-039: am. (2) (b); Register September 2B@bister March 2008 No. 627, eff. 4-1-08.
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