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CHAPTER 701

TRUSTS
701.01 Definitions. 701.13 Modification and termination of trusts by court action.
701.02 Purposes for which trusts may be created. 701.14  Circuit court procedure in trust proceedings.
701.03 Passive trusts abolished. 701.15 Representation of others.
701.04 Purchase money resulting trusts abolished. 701.16 Testamentary trustees.
701.05 Title of trustee; interest of beneficiaries. 701.17 Successor and added trustees.
701.06  Spendthrift provisions and rights of creditors of beneficiaries. 701.18 Resignation and removal of trustees.

701.065 Debts of decedents.

701.07  Living trusts.

701.08 Transfers to living trusts.

701.09 Transfers to testamentary trusts.

701.19 Powers of trustees.
701.20  Principal and income.
701.21 Income payments and accumulations.

701.10 Charitable trusts. 701.22 Distributions in kind by trustees; marital bequests.
701.105 Private foundations. 701.23  Removal of trusts.

701.11  Honorary trusts; cemetery trusts. 701.24  Applicability.

701.115 Future interests in revocable trusts. 701.25 Applicability of general transfers at death provisions.

701.12 Revocation, modification and termination of trusts with consent of settld01.26  Disclaimers of nonprobate transfers.

701.01 Definitions. As used in this chapter, unless the cor#01.04 Purchase money resulting trusts abolished.

text indicates otherwise: (1) If title to property is transferred to one person and all or part
(1) BENEFICIARY. “Beneficiary” means a person who has &f the purchase price is furnished by another, the latter may not
beneficial interest in a trust. enforce a purchase money resulting trust.

(2) CHARITABLE AND PRIVATE TRUST. To the extent that trust  (2) Creditors of the person furnishing all or part of the pur-
income or principal presently or in the future must be used by #fgase price may enforce a resulting trust, in proportion to the
trustee exclusively for a charitable purposeefined in s. 701.10 amount ofpurchase price furnished, to the extent necessary to sat-
(1), the trust is a “charitable trust”; any other trust is a “privaiéfy their demands, unless an intent to defraud creditors is dis-
trust”, provided it is for the benefit of a personfmiéntly identifi- Proved.
able to enforce the trust. (3) Nothing in this section shall affect the right to enforce a

(3) CourrT. “Court” means the court having jurisdiction. ~ Valid express trust or to establish a constructive trust based on

(4) PROPERTY. “Property” means an interest in real or persongﬁaUd' undue influence, breach of confidential relationship or
property. ' other appropriate grounds.

(5) SeTTLOR. “Settlor” means a person who directly or indi-z01.05 Title of trustee: interest of beneficiaries.
rectly creates a living or testamentary trust or adds property to@§ Unless the creating instrument expressly limits the trustee to
existing trust. a lesser title or to a power, the trustee takes all title of the settlor
(6) TESTAMENTARY AND LIVING TRUST. “Testamentary trust” or other transferor and holds such title subject to the trustee’s fidu-
means a trust subject to the continuing jurisdiction of the couwiairy duties as trustee.
assigned to exercise probate jurisdiction; “living trust” means any (2) |f a trustee of a private trust has title to the trust property,
other trust, including a testamentary trust removed to this stgtgeneficiary has both a right to have the trustee perform the trust-
from another state. ee’s fiduciary duties and an equitable interest, present or future, in
(7) TrusT. “Trust” means an express living or testamentaryhe trust property. If a trustee of a private trust holds only a power
private or charitable trust in property which arises as a result af\ger property, a beneficiary has a right to have such trustee per-
manifestation of intention to create it. form the trustee’s fiduciary duties.
(8) TrusTEE. “Trustee” means a person holding in trust titte  (3) In a private or charitable trust where the trustee takes all
to or holding in trust a power over property. “Trustee” includes aitle of the settlor or other transferor and holds such title subject

original, added or successor trustee. to the trustee’s fiduciary duties as trustee, any interest expressly
History: 1971 c. 66; 1977 c. 187 s. 135; 1977 c. 449; 1983 a. 189. retained by the settlor or not effectively disposed of to others

) remains in the settlor, or the settlor’s successors in interest, as an

701.02  Purposes for which trusts may be created. A equitable reversionary interest and to this extent the settlor, or the
trust may be created for any lawful purpose. settlor’'ssuccessors, are beneficiaries of the trust. In a private trust

(l-:“rztgsrx:ref}agrgrslcae.' égézls377.01 10 (1) which lists the purposes for which a charital yhere the tI‘L_JStee ta-kes all tie of the set_tlor (_)I’ other_transferor and
trust may be created. purp Holds such title subject to the trustee’s fiduciary duties as trustee,

Advantages of the revocable trust estate plan. Keydel, 1975 WBB No. 3. any interest, present or future, created by the settlor in any other
person is an equitable interest and such person is a beneficiary of

701.03 Passive trusts abolished.  Except as provided in s. the trust.
706.08(4), every trust, to the extent it is private and passive, vestslistory: 1971 c. 66; 1991 a. 316.
no title or power in the trustee, but the beneficiary takes a title cgr- . . . .
responding in extent to the beneficial interest given the bene%El'o6 _Spendithrift provisions and rights of creditors
ciary. A trust is passive if the title or power given the trustee § Peneficiaries. — (1) INCOME BENEFICIARIES. A settlor may
merely nominal and the creating instrument neither expressly §§Pressly provide in the creating instrument that the interest in
by implication from its terms imposes active management duti@§0me of a beneficiary other thére settlor is not subject to vol-

on the trustee untary or involuntary alienation. The income interest of such a
History: 1989 a. 231. beneficiary cannot be assigned and is exempt from claims against
When afrustee has the duty of paying taxes and insurance, the trust is an active §%@. beneficiary until paid over to the beneficiary pursuant to the

Kinzer v. Bidwill, 55 Wis. 2d 749, 201 N.W.2d 9 (1972). terms of the trust.

This statute does not apply to living trusts. Section 701.07, which provides that a :
living trust cannot be deemed passive, controls. McMahon v. Standard Bankt& T. (2) PRINCIPAL BENEFICIARIES. A settlor may expressly provnde

Co. 202 Wis. 2d 564, 550 N.W.2d 727 (Ct. App. 1996), 95-1303. in the creating instrument that the interest in principal of a benefi-
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ciary other than the settlor is not subject to voluntary or involudiscretion, to the extent in either case of the settlor’s proportionate
tary alienation. The interest in principal of such a beneficiary cacentribution to the trust.

not be assigned and is exempt from claims against the beneficiaryh) A beneficiary of a trust may not be considered a settlor
but a judgment creditor, after any payments of principal hagglely because of a lapse, waiver, or release of any of the follow-
become due or payable to the beneficiary pursuant to the termggf

the trust, may apply to the court for an order directing the trustee 1 A power described under par. (c).

to satisfy the judgment out of any such payments and the court in 2. The beneficiary’s right to withdraw part of the trust prop-

its discretion may issue an order for payment of part or all of tgﬁy, to the extent that the value of the property affected by the

judgment. i lapse, waiver, or release in any year does not exceed the greater
(3) DISCLAIMER ORRENUNCIATION NOT AN ASSIGNMENT. A diS-  gf the amount in:

claimer or renunciation by a beneficiarypafrt or all of his or her a. Section 2041 (b) (2) or 2514 (e), Internal Revenue Code of
interest under a trust shall not be considered an assignment updgg '

sub. (1) or (2). b. Section 2503 (b), Internal Revenue Code of 1986.

(4) CLams FOR cHILD supPORT. Notwithstanding any provi- - .
sion in the creating instrument or subs. (1) and (2), upon applica{C) A beneficiary of a trust is not a settlor, has not made a vol-
tion of a person P?aving a valid order d(irécting(a)beﬂeficigrg/ tary or involuntary transfer of the beneficiary’s interest in the
make payment for support of the beneficiary’s child, the co st, or does not have the power to make a voluntary or involun-
' ary transfer of the beneficiary’s interest in the trust solely because

may: L ; . )
the beneficiary holds or exercises, in any capacity, any of the fol-
(a) If the beneficiary is entitled to receive income or princip%wing: v y capactty, any

under the trust, order the trustee to satisfy part or all of the claim

out of part or all of payments of income or principal as they %?. P . A
- . iate, ordistribute property to or for the benefit of the beneficiary
due, presently or in the future,. . . . if the power is any of the following:
(b) In the case of a beneficiary under a discretionary trust, , " gy orcisable only on consent of another person holding an
order the trustee to satisfy part or all of the claim out of part or g'll[erest adverse to the beneficiary’s interest.

of future payments of income or principal which are to be made b. Limited by an ascertainable standard, such as health,

pursuant to the exercise of the trustee’s discretion in favor of suc . - >
beneficiary. education, support, or maintenance of the beneficiary.

(5) Craims ForpusLIc supPORT. Notwithstanding any provi- 2. A presently exercisable power to appoint any property of

sion in the creating instrument or subs. (1) and (2), if the settloF 1§ trgit o ?;gorghe t}?—"?ef't ?La gersc:(_n other th"’t‘”tthe beneflc‘jlgtlry,

legally obligated to pay for the public support of a beneficia fctrhe |b0r Of. 1€ bene |tC|tary, € beneticiary's estate, or a creditor

under s46.10, 49.345, or 301.12 or the beneficiary is legally obl- € beneliciary's estate. )

gated to pay for the beneficiary’s public support or that furnished 3- A testamentary power of appointment.

the beneficiary’s spouse or minor child under s. 46.10, 49.345, or 4. A presently exercisable right described in par. (b) 2.

301.12, upon application by the appropriate state department ofd) A beneficiary of a trust is not a settlor solely because the

county official, the court may: beneficiary is entitled to nondiscretionary distributions from the
(@) If such beneficiary is entitled to receive income or principHSt.

under therust, order the trustee to satisfy part or all of the liability (7) SUBSEQUENTMODIFICATION OF COURT'SORDER. Any order

out of part or all of payments of income or principal as they aeatered by aourt under sub. (4), (5) or (6) (a) is subject to modifi-

due, presently or in the future; cation upon application of an interested person.

(b) Except as otherwise provided in par. (c), in the case of a(8) EXEMPT ASSETs. Assets of a trust, to the extent they are
beneficiary under a discretionary trust, order the trustee to satigkempt from claims of creditors under other statutes, shall not be
part or all of the liability out of part or all of future payments o$ubject to sub. (4), (5), or (6) (a).
income or principal which are to be made pursuant to the exercig@storzy: 1971 c. 66; 1977 c. 309, 418; 1985 a. 176; 1991 a. 316; 1997 a. 237; 2005

1CIP: el o a. 216; 2007 a. 20.
of the trustee’s discretion in favor of such beneficiary; Cross-reference: See s. 701.07 (3) which deals with creditors’ rights where a set-

(c) Inthe case of a beneficiary under a discretionary trust witep retains powers over a living trust.
is a settlor or a spouse or minor child of the settlor, order the trust%”sr income that is income to the beneficiary under federal tax law is subject to
- AT . ! a child support order regardless of whether a distribution is made to the beneficiary.
to satisfy part or all of the liability without regard to whether thgohmann v. Grohmann, 189 Wis. 2d 532, 525 N.W.2d 261 (1995).

trustee has then exercised or may thereafter exercise the truste®'sot revealing that he was a trust beneficiary, a father failed to make proper finan-

i i i o cial disclosure at the time of a divorce as was required by s. 767.127. The rationale
discretion in favor of the beneficiary. . of Grohmannis applicable to both grantor and nongrantor trusts if there is an obliga-

(5m) TRUST FOR DISABLED INDIVIDUAL. Subsection (5) does tion toreport that trust's income as one’s own because it is the obligation to report the

not apply to any trust that s established for the benefitof an infifeMs 12 kes e ncome feadhanle forcac s of i suppert blose
vidual who has a disability which has continued or can he-2143.
expected to continue indefinitely, substantially impairs the indi-
vidual from adequately providing for his or her own care or cug01.065 Debts of decedents. (1) LIMITATIONS ON CLAIMS.
tody, and constitutes a substantial handicap to the afflicted in@) 1. A trustee who has a duty or power to pay the debts of a dece-
vidual if the trust does not result in ineligibility for publicdent may publish in the county in which the decedent resided, as
assistancender ch. 49. A trustee of a trust which is exempt fromclass 3 notice, under ch. 985, a deadline for filing claims with the
claims for public support under this subsection shall notify tligustee. The deadline shall be the date that is 4 months after the
county department under s. 46.215 or 46.22 in the county whegde of the first insertion of the notice.
the disabled beneficiary resides of the existence of the trust. 2. Except as provided in pars. (b) and (c), if the trustee satis-
(6) SeTTLORASBENEFICIARY. (@) Notwithstanding any provi- fies the requirements for the publication of the notice under subd.
sion in the creating instrument and in addition to the remediks all claims, including claims of the state and any subdivision
availableunder subs. (4) and (5) where the settlor is a beneficiatiyereof,whether due or to become due, absolute or contingent, lig-
upon application of a judgment creditor of the settlor, the couhdated or unliquidated, are barred against the trustee, the trust
may, if the terms of the instrument require or authorize the trusgf@perty and any recipient of trust property unless filed with the
to make payments of income or principal to or for the benefit titistee on or before the date specified in the notice under subd. 1.
the settlor, order the trustee to satisfy part or all of the judgment(b) Notwithstanding par. (a) 2., a claim that is not filed on or
out of part or all of the payments of income or principal as they dreforethe date specified in the notice under par. (a) 1. is not barred
due,presently or in the future, or which are payable in the truste@siny of the following apply:

1. A presently exercisable power to consume, invade, appro-
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1. The claim is a claim based on tort, on a marital property 3. To direct, during the lifetime of the settlor or another, the
agreement that is subject to the time limitations under s. 7663 son to whom or on whose behalf the income or principal shall
(23) (b) or (c), on Wisconsin income, franchise, sales, withholde paid or applied;
ing, gift or death taxes, or on unemployment compensation con- 4. To control the administration of the trust in whole or in part;
tributionsdue or benefits overpaid; a claim for funeral or adminis- £ 14 add property or cause additional employee benefits, life

trative expenses; a claim of this state under s. 46.27 (7g), 49. rance. or other interests to be made pavable 1o the trust at an
or 49.682 or rules promulgated under s. 46.286 (7); or a clairnlt e ' ! pay . y

the United States. . . . .
2 All of the following circumstances exist: .(b) The prmupal consists of a deslgnatlon of thg trustee as a
' g e T primary or direct, secondary or contingent beneficiary under a
a. On or before the date specified in the notice under par. (@), employee benefit plan, life insurance policy or otherwise; or
1., the trustee knew, or in the exercise of reaso_nable_dlllgenc%) The principal consists of assets of nominal value.
should have known, of the existence of the potential claim and of
the identity and mailing address of the potential claimant. ible to receive property from any source
b. Atleast 30 days before the date specified in the notice un%er y '

par. (a) 1., the trustee had not given notice to the potential claimang3). CREDITORS'RIGHTS. If a settlor retains a power to revoke,
of the final day for filing his or her claim. modify or terminate which is exercisable in the settlor’s favor,

L . except when such power is exercisable only in conjunction with
c. Atleast 30 days before the date specified in the notice ungx erson having a substantial adverse interest, the trust property
par. (&) 1., the claimant did not have actual knowledge of the dgje extent it is subject to such power is also subject to the claim
on which the claim would be barred. of a creditor of the settlor. This subsection shall not apply to trust
(c) If an action is pending against a decedent at the time of pigperty to the extent it is exempt from claims of creditors under
or her death and the action survives, the plaintiff in that action mgjer statutes.
serve a notice of substitution of party defendant on the trustee anglstory: 1971 c. 66; 1979 c. 110 s. 60 (4); 1991 a. 316.

file proof of service of notice in the court. Filing of proof of ser- Cross-reference: See s. 701.06 (6) which deals with creditors’ rights where the
Vi n or before th line for filin laim under par. Sf_ttlor is a beneficiary of the trust.
ce on or before the deadiine fo g a claim under par. (a) ection701.03, which prohibits passive trusts, does not apply to living trusts. This

giveg the p!aintiff thelsame rights againSt the trust as th? ﬂl.ing. tutewhich provides that a living trust cannot be deemed passive, controls. McMa-
a claim. A judgment in any such action constitutes an adjudicati@in v. Standard Bank &istCo. 202 Wis. 2d 564, 550 N.2¢ 727 (Ct. App. 1996),

for or against the trust. 95-1303. .
Understanding Living Trusts. Moschella. Wis. Law. March 1992.

(2) EFFECTOF STATUTE OF LIMITATIONS. ,A,tru,Stee shall ”9t pay Informing the Public About Living Trusts. Twohig. Wis. Law. March 1992.
a claim that was barred by a statute of limitations at the time of the
decedent’s death. A claim not barred by a statute of limitationszgty 0g Transfers to living trusts. (1) VALIDITY AND
the time of the decedent’s death shall not be barred thereaftegpy:cr The order of execution of a living trust instrument and a
a statute of ||m|tat|0ns |f_t.he C|a|m_ IS f|led W|th the trustee on %”' or Other instrument purporting to transfer or appoint property
before the deadline for filing a claim under sub. (1) (8) 1. {0 the trust evidenced by the trust instrument shall be disregarded
(3) CLAIMS OF CREDITORSWITHOUT NOTICE. (&) A claim not in determining the validity of the transfer or appointment. No ref-
barred by sub. (1) (a) 2. because of the operation of sub. (1) (bgr&nce in any will to a living trust shall cause assets in such trust
may be enforced against trust property only as provided in thisbe included in property administered as part of the testator’s
subsection. estate; nor shall it cause the trust or any portion thereof to be
(b) The claimant shall file the claim with the trustee within orfgéeated as a testamentary trust.
year after the decedent’s death and within 30 days after the earlief2) GoverNING TERMS. Property transferred or appointed by

(2) EuiGIBILITY TO RECEIVEASSETS. A living trust shall be eli-

of the following: a will or by a beneficiary designation under an employee benefit
1. The date that the trustee gives notice to the potential claiptan, life insurance policy or other instrument permitting designa-
ant of the deadline for filing a claim under sub. (1) (a) 1. tion of abeneficiary to a living trust, the terms of which the testator

2. The date that the claimant first acquires actual knowle
of the deadline for filing a claim under sub. (1) (a) 1.
(c) The claimant shall have the burden of establishing by

Qg&designator was the sole holder of a power to modify, shall be
ministered imccordance with the terms of the trust as they may
ﬁg\%ve been modified prior to the testator’s or designator’s death,
. : . . en though the will or beneficiary designation was not reex-
gtraer?ct:eel:s v&/ﬁ::?;tS(Lfbth(el)c(rbe)dlzbltzxties\’/tlggnce that all of the circu cuted orepublished after exercise of the power to modify, unless
. " ) : . the will or beneficiary designation expressly provides otherwise.
(d) This subsection does not extend the time for commenegch property transferred or appointed to a living trust, which is
ment of aclaim beyond the time provided by any statute of limitagpject to a power of modification requiring action or consent of
tions applicable to that claim. a person other than the testator or designator, shall be administered
(4) SATISFACTION OF CLAIM FROM OTHERPROPERTY. Failure of in accordance with the terms of the trust instrument as they exist
a claimant timely to file a claim as provided in this section does the execution of the will or beneficiary designation, unless
not bar the claimant from satisfying the claim, if not otherwisexpressly otherwise provided. If the will or beneficiary designa-
barred, from property other than trust property. tion expressly provides that the property shall be administered in
History: 1997 a. 188; 1999 a. 9. accordance with the terms of the trust instrument as they may be
o o ~ modified thereafter, the will or beneficiary designation need not
701.07 Living trusts. (1) VALDITY. Aliving trust, otherwise pe reexecuted or republished after exercise of the power to
valid, shall not be held invalid as an attempted testamentary gigodify.
position, a passive trust under s. 701.03, or a trust lacking a suffi-(3) DISPOSITION WHEN NO EXISTING LIVING TRUST. If at the

cient principal because: _ death of a testator a living trust has been completely revoked, or
~(a) Itcontains any or all of the following powers, whether exegtherwise terminated, a provision in the testator’s will purporting
cisable by the settlor, another person or both: to transfer or appoint property to such trust shall have the follow-

1. To revoke, modify or terminate the trust in whole or in paiifjg effect, unless the will provides otherwise:

2. To exercise a power or option over property in the trust or (a) If the testator was a necessary party to the revocation or
overinterests made payable to the trust under an employee berwfier termination of such trust, the provision in the testator’s will
plan, life insurance policy, or otherwise; shall be invalid;
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(b) If the testator was not a necessary party to the revocation5) TRANSFER OF OTHER PROPERTY. Property other than that
or other termination of such trust, the provision in the testatodgscribed in subs. (3) and (4) may be made payable to or trans-
will shall be deemed to create a testamentary trust upon the tefienged to a trustee named or to be named in the will of the trans-
of the living trust instrument at the time the will was executed €gror.
as otherwise provided where sub. (2) is applicable. History: 1971 c. 66; Sup. Ct. Order, 67 Wis. 2d 585, 777 (1975); 1975 c. 218; 1987
History: 1971 c. 66; 1991 a. 316. a.27;1989 a. 278; 1991 a. 316.

701.09 Transfersto testamentary trusts. (1) Testamen- 701.10 Charitable trusts. (1) VAuoiTy. A charitable trust
TARY TRANSFERTO TRUSTOF ANOTHER. A transfer or appointment may be created for any of the following charitable purposes: relief
by will shall not be held invalid because it is made to a truet poverty, advancement of education, advancement of religion,
created, or to bereated, under the will of another person if the wilpromotion of health, governmental or municipal purposes or any
of such other person was executed, or was last modified witther purpose the accomplishment of which is beneficial to the
respect to the terms of such trust, prior to the death of the persommunity. No gift to charity, in trust or otherwise, is invalid
making the transfer or appointment and such other person’s Wiicause of indefiniteness. If a particular charitable purpose is not
is admitted to probate prior to, or within 2 years after, the deathindicated and the trustee is not expressly authorized by the creat-
the person making the transfer or appointment. Property includeg instrument to select such a purpose, the trustee has an implied
in such a transfer or appointment shall not be considered prop@yver to select one or more charitable purposes. If a particular
subject to administration as part of the other person’s estate ¢hdritable purpose is not indicated and no trustee is named in the
shall pass directly to that other person’s testamentary trusteeckeating instrument, the court may appoint a trustee with such an
added to the designated trust and administered as a part thergoflied power to select or may direct that the property be trans-

(2) INVALID TESTAMENTARY TRANSFER. If such a transfer or ferred outright to one or more established charitable entities.
appointment byvill is not accepted by the testamentary trustee of (2) MobiFicATION AND TERMINATION. (@) If a purpose of a
such other person or if no will of such other person which meefsaritabletrust is or becomes impractical, unlawful or impossible,
the conditions specified in sub. (1) is admitted to probate withiRe court may order the trust continued for one or more other chari-
the period therein limited, and if the will containing such transfegble purposes designated by the settlor or, in the absence of such
or appointment by will makes no alternative disposition of theesignationprder the property devoted to one or more other chari-
assetsthe will shall be construed as creating a trust upon the tergggle purposes either by continuing the trust or by distributing the
contained in the documents constituting the will of such other pgfoperty to one or more established charitable entities. In deter-
son as of the date of death of the person making the transfeffiing the alternative plan for disposition of the property, the
appointment by will. court shall take into account current and future community needs

(3) LIFE INSURANCE PROCEEDS TRANSFERRED TO TRUST OF in the general field of charity within which the original charitable
INSURED. A trustee named or to be named in the will of an insur@dirpose falls, other charitaltgerest of the settlor, the amount of
person may be designated beneficiary of an insurance policym@ihcipal and income available under the trust and other relevant
the life of the insured if the designation is made in accordance Wilators. The provisions of this subsection do not apply insofar as
the terms of the policy. After admission of the insured’s will tthe settlor expressly provides in the creating instrument for an
probate and issuance of letters to such trustee, the insurance gternative disposition if the original trust fails; nor do they apply
ceeds shall be paid to the trustee to be administered in acc_:ord%lgﬂs by several persons to a charitable entity on a subscription
with the terms of the trust as they exist at the death of the insuliggkis ifthe court finds that the donors intended their gifts to be lim-
and the proceeds may be commingled with other assets passingpto the original purpose and such purpose fails initially.

Lhe trust.  Insurance proceeds paid to a testamentary rustegy ¢ o agministrative provision of a charitable trust or part
ecause of his or her designation as life insurance benefici | t forth by th ttlor t hieve th ttlor's charitabl
shall not be subject to death tax to any greater extent than if gi&. .o SEt forth by the settior to achieve the Settior's charitable
proceeds were payable to a beneficiary other than the insur Lpose 1S or becomes_l_mpr_actlcal, unlawful_, inconvenient or

esirable, and a modification of such provision or plan will

estate. The proceeds shall be inventoried for tax purposes le the trustee t hi ffectively the basic charitabl
and shall not be subject to taxes, debts or charges enforce§BfP'€ the trustee 1o achieve more efiectively the basic charitable
ose, the court may by appropriate order modify the provision

against the estate or otherwise considered assets of the insu

estate to any greater extent than if the proceeds were payable an. ) ) ) o
beneficiary other than the insured's estate. (c) If a charitable trust is or becomes uneconomic when princi-

(4) EMPLOYEE BENEFITSTRANSFERREDTO TRUST OF EMPLOYEE pal and probable income, cost of administration and other relevant

A trustee named or to be named in the will of an employee covef@giors are considered, or in any event if the trust property is val-
by any employee benefit plan or contract described in s. 815.1848§! at less than $50,000, the court may terminate the trust and
(i) or any annuity or insurance contract purchased by an emplo eroutr_lght dlstrlbu_tlon toan es_tabllshed ch_arltable entity in the
that is a religious, scientific, educational, benevolent or other ¢ gneral field of charity within which the charitable purpose falls.
poration or association not organized or conducted for pecuniary(d) It is the purpose of this subsection to broaden the power of
profit may be designated payee of any benefits payable after tie courts to make charitable gifts more effective. In any situation
death of the employee if the designation is made in accordanc¢ expressly covered the court shall liberally apply the cy pres
with the terms of the plan or contract. After admission of thdoctrine.

employee’s will to probate and issuance of letters to the trustee(e) The settlor if living, the trustee, the attorney general and an
the death benefits shall be paid to the trustee to be administeragkiaplished charitable entity to which income or principal must be

accordance with the terms of the trust as they exist at the deathgfi under the terms of the trust shall be persons interested in any
the employee, and the benefits may be commingled with othgpceeding under this subsection.

casels passng 0 e st Dealh benefs pa 0 eslamenay Eveonceuenroric rosTomiE SenesL. () A pro-
to the death tax to any greater extent than if the benefits were pa%ﬁ ing to en orc_:e acharl a e trus .may € rqug Y- )
able to a beneficiary other than the employee’s estate. The bene-L- An established charitable entity named in the governing
fits shall be inventoried for tax purposes only and are not subj¥trument to which income or principal must or may be paid
to taxes, debts or charges enforceable against the estate or ottiler the terms of the trust;

wise considered assets of the employee’s estate to any greate2. The attorney general in the name of the state upon the attor-
extentthan if the benefits were payable to a beneficiary other thaay general’s own information or, theattorney general’s discre-

the employee’s estate. tion, upon complaint of any person;
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3. Any settlor or group of settlors who contributed half or (4) Nothing in this section shall impair the rights and powers
more of the principal; or of the courts or the attorney general of this state with respect to any
4. A cotrustee. trust.

(b) In a proceeding affecting a charitable trust, notice must b&'S©°y: 1971 ¢. 66; 1991 a. 39,

given to the attorney general, but, except as provided in sub.
notice need not be given where the income or principal must
paid exclusively to one or more established charitable entit
named in the governing instrument.

(4) ESTABLISHED CHARITABLE ENTITY. As used in this section,
“established charitable entity” means a corporation, unincor
ratedassociation or trust operated exclusively for a charitable
pose defined in sub. (1).

%%1.11 Honorary trusts; cemetery trusts. (1) Except
I%rgder sub. (2), where the owner of property makes a testamentary
transfer in trust for a specific noncharitable purpose, and there is
no definite or definitely ascertainable human beneficiary desig-
nated, nenforceable trust is created; but the transferee has power
pt?)'apply the property to the designated purpose, unless the purpose
pl'rg'capricious. If the transferee refuses or neglects to apply the
History: 1971 c. 66: 1001 4. 316; 1993 a. 160. property to the designated_ purpose \_Nithin_ a reasonable time _and
Cross—reference:Se’e s. 879.03 (2’) (c) on notice to the attorney general of probclitée transferor has not manlfe.Sted an 'n.tentl(.)n to make a beneficial
proceedings affecting a charitable trust. gift to the transferee, a resulting trust arises in favor of the transfer-

A trust for residents of a city cannot be enlarged as to the area only becaus@ttis estate and the court is authorized to order the transferee to
trustees believe the original restriction has become unfair. In re Charitable Tri
Oshkosh Foundation, 61 Wis. 2d 432, 213 N.W.2d 54 (1973). ¥etransfer the property.

Construction of arust's terms to allow the majority of the proceeds to be used for (2) A trust may be created for maintaining, keeping in repair

a college seminar series for clergy was impermissible when that construction wagifgiq preserving any grave tomb. monument gravestone or any
increasehe class of beneficiaries and divert the trust purpose from one providing ljy: ’ ! S .
ing facilities for the original beneficiaries into one primarily for the educational beng—emetery' Any cemetery company, association or corporation

fit of clergy. In re Petition of Downer Home, 67 Wis. 2d 55, 226 N.W.2d 444 (197301ay receive property in trust for any of those purposes and apply

This section applies only to entities operated exclusively for charitable purposgse income from the trust to the purpose stated in the creating
ABC for Health, Inc. v. Commissioner of Insurance, 2002 WI App 2, 250 Wis. 2d 5

640 N.W.2d 510, 00-2944. I%Strument.
If a trust instrument provides a specified procedure for altering administrative pro- 3) (a) A trust described in sub. (2) is invalid to the extent it

visions ofthe trust, there is no reason to suppose the legislature intended that sul .
(b) be used to override such a procedure. League of Women Voters v. Madison % created for a capricious purpose or the purpose becomes

munity Foundation, 2005 WI App 239, 2883A2d 128, 707 N.W.2d 285, 04-2036. Capricious.

i ) o ) (b) If the assets of any trust described in sub. (2) are valued at
701.105 Private foundations. (1) (a) Inthe administration |ess than $5,000 and the court finds that the cost of operating the
of any trust which is a private foundation, as defined in section 59§st will probably defeat the intent of the settlor or if the trustee,
qf the internal revenue (_:ode, a charitable trust, as deflneq in SRBuding acemetery company, association or corporation, named
tion 4947 (a) (1) of the internal revenue code, or a split-intergsthe creating instrument is improperly described, the court may
trust asdefined in section 4947 (a) (2) of the internal revenue coq@qer distribution of the assets on terms which will as nearly as
all of the following acts shall be prohibited: possible carry out the settlor’s intention.

1. Engaging in any act of self-dealing as defined in sectiorHistory: 1989 a. 307.

4941(d) of the internal revenue code, which would give rise to any
liability for the tax imposed by section 4941 (a) of the internal re¥01.115 Future interests in revocable trusts. (1) (a) In
enue code. par. (b), “revocable trust” means a trust that the grantor, at the time

2. Retaining any excess business holdings as defined in $¥cdeath, was alone empowered to change or revoke, by law or
tion 4943 (c) of the internal revenue code, which would give risg@der the instrument creating the trust, regardless of whether the
to any liability for the tax imposed by section 4943 (a) of the integrantor then had the capacity to exercise the power.
nal revenue code. (b) Unless a contrary intention is found, if a person has a future

3. Making any investments which would jeopardize the carripterest inproperty under a revocable trust and, under the terms of
ing out of any of the exempt purposes of the trust, within the me#e trust, the person has the right to possession and enjoyment of
ing of section 4944 of the internal revenue code, so as to give %@ property at the grantor's death, the right to possession and
to any liability for the tax imposed by section 4944 (a) of the inte@njoyment is contingent on the person’s surviving the grantor.
nal revenue code. Extrinsic evidence may be used to show contrary intent.

4. Making any taxable expenditures as defined in section(2) Survivorship under sub. (1) (b) is governed by s. 854.03.
4945(d) of the internal revenue code, which would give rise to any (3) The rights of the issue of a predeceasing beneficiary under
liability for the tax imposed by section 4945 (a) of the internal regub. (1) (b) are governed by s. 854.06.
enue code. History: 1997 a. 188; 2005 a. 216.

(b) This subsection shall not apply either to those split-interest
trusts or to amounts thereof which are not subject to the prohiB@1.12 Revocation, modification and termination of
tionsapplicable to private foundations by reason of the provisioffgsts with consent of settlor. (1) By written consent of the
of section 4947 of the internal revenue code. settlorand all beneficiaries of a trust or any part thereof, such trust
(2) In the administration of any trust which is a private found& part thereof may be revoked, modified or terminated, except as
tion as defined in section 509 of the internal revenue code,5pvided under s. 445.125 (1) (a) 2. to 4.
which is a charitable trust as defined in section 4947 (a) (1) of the(2) For purposes of this section such consent may be given on
internal revenue code, there shall be distributed, for the purpobebalf of a legally incapacitated, unascertained or unborn benefi-
specified in the trust instrument, for each taxable year, amountsiaty by the court after a hearing in which the interests of such
least sufficient to avoid liability for the tax imposed by sectioheneficiaryare represented by a guardian ad litem. A guardian ad
4942 (a) of the internal revenue code. litem for such beneficiary may rely on general family benefit
(3) Subsections (1) and (2) shall not apply to any trust to tR&cruing to living members of the beneficiary’s family as a basis
extent that a court of competent jurisdiction shall determine tH8f @approving a revocation, modification or termination of a trust
such application would be contrary to the terms of the instrumé¥itany part thereof.
governing such trust and that the same may not properly be(3) Nothing in this section shall prevent revocation, modifica-
changed to conform to such subsections. tion, or termination of a trust pursuant to its terms or otherwise in
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accordance with law or prevent conversion of a trust to a unitrust 4. Any veteran’s organization incorporated by act of con-
under s. 701.20 (4Q). gress, or of its departments or local chapters or posts, no part of
History: 1971 c. 66; 1977 c. 40; 1979 c. 175 s. 53; 1979 ¢. 221 s. 2202 (45); 19k net earnings of which inures to the benefit of any private share-
c. 64; 1995 a. 295; 2005 a. 10. der or individual
That s. 701.18 allows removing a trustee for cause does not prevent removal %Pl\ )

trusteeunder this section with the approval of the settlor and all beneficiaries, without (6) OTHER APPLICABLE LAW. Nothing in this section shall pro-
Showing cause.  Weinberger v. Bowen, 2000 W1 App 264, 240 Wis. 2d 55, &hit modification or termination of any trust pursuant to its terms
o ' ' or limit the general equitable power of a court to modify or termi-

701.13 Modification and termination of trusts by court nate a trust in whole or in part.
action (1) ANTICIPATION OF DIRECTED ACCUMU>L/ATION OF History: 1971 c. 66; 1983 a. 189 s. 329 (26); 1991 a. 316; 1993 a. 143; 1999 a.
INcoME. When an accumulation of income is directed for the

benefit of a beneficiary without other sufficient means to suppeiy1.14  Circuit court procedure in trust proceedings.
or educate himself or herself, the court on the application of GENERALLY. A proceeding in the circuit court involving a liv-
beneficiary othe beneficiary’s guardian may direct that a suitabi@g or testamentary trust may be commenced by a trustee or other
sum from the income accumulated or to be accumulated R&son interested in the trust and, except as otherwise provided in
applied for the support or education of such person. this chapter, all probate procedure governing circuit courts, so far
(2) APPLICATION OF PRINCIPALTO INCOME BENEFICIARY. Unless as it may be applicable, shall apply to such proceeding.
the creating instrument provides to the contrary, if a beneficiary (2) Norice. If notice of a trust proceeding to a person inter-
is entitled to income or to have it applied for the beneficiaryssted in the trust, to the person’s representative or guardian ad
benefit, the court may make an allowance from principal to or flam as provided in s. 701.15 or to other persons, is required by
the benefit of such beneficiary if the beneficiary's support @4y or deemed necessary by the court, the court shall order such
education is not sufficiently provided for, taking into account alfgtice to begiven as prescribed in s. 879.05 except that service by
other resources available to the beneficiary. publication shall not be required unless ordered by the court. The
(3) TermiNATION. In the case of a living trust whose settlor isourt may order both personal service and service by publication
deceased and in the case of any testamentary trust, regardless iesignated persons. Proof of service shall be made as provided
either case of spendthrift or similar protective provisions, a coiits. 879.07. Persons interested in the trust, on behalf of them-
with the consent of the trustee may order termination of the trustjves, or their representatives or guardians ad litem as provided
in whole or in part, and the distribution of the assets that it consid-s. 701.15, on behalf of themselves and those whom they repre-
ers appropriate if the court is satisfied that because of any substamt, may in writing waive service of notice and consent to the
tial reason existing at the inception of a testamentary trust orhigaring of any matter without notice. Waiver of notice or an
the case of any trust, arising from a subsequent change in circappearance by any person interested in the trust or the person’s
stancesincluding but not limited to the amount of principal in theepresentative or guardian ad litem as provided in s. 701.15 is
trust, income produced by the trust and the cost of administeriguivalent to timely service of notice.
the trust, continuation of the trust, in whole or in part, is impracti- (3) ATTORNEYFORPERSONN MILITARY SERVICE. At the time of
cal. In any event, if the trust property is valued at less thffing a petition for a trust proceeding, an affidavit shall be filed
$50,000, the court may order termination of the trust and the digtting forth the name of any person interested in the proceeding
tribution of the assets that it considers appropriate. who is actively engaged in the military service of the United
(4) MARITAL DEDUCTIONTRUSTS. In a trust where the income States. Whnever it appears by the affidavit or otherwise that any
beneficiary also has a general power of appointment as define@énson in the active military service of the United States is inter-
s. 702.01 (3) or where all accumulated income and principal assted inany trust proceeding and is not represented by an attorney,
payable to such beneficiary’s estate, any termination, in wholegerby an attorney—in—fact who is duly authorized to act on the per-
in part, of the trust under sub. (3) can only be ordered in favorgein’s behalf in the matter, the court shall appoint an attorney to
such beneficiary. represent the person and protect the person’s interest.

(5) CHaRITABLE TRUSTS. (@) In thissubsection, “participate or  (4) VeNUE. A proceeding involving a living trust shall be gov-
intervene in any political campaign” includes the publishing @rned by ss. 801.50 to 801.62 so far as applicable and shall be
distributing of statements. regarded as a civil action for that purpose.

(b) Subsections (2) and (3) do not app|y to a trust under whicHhfistory: 1971 c. 66; Sup. Ct. Order, 67 Wis. 2d 585, 777 (1975); 1977 c. 449 s.

Ny L. \ X - 497; 1991 a. 220, 316.
a future interest is indefeasibly vested in any of the following:™ ¢, JC” s rance: see s. 701.10 (3), which lists the persons who may start pro-

1. The United States or a political subdivision for exclusivehgedings to enfce a charitable trust and requires notice be given to the attorney gen-
public purposes. éral of any proceeding affecting the trust.

2. A corporation that is organized exclusively for religious,y) 15 Representation of others.  Except as otherwise
charitable, scientific, literary or educatlon_al purposes, 'nCIU.d'?QO\}ided in ss. 701.12 and 701.13 ('1) in a trust proceeding in the
the encouragement of art and the prevention of cruelty to child EFuit court: ' ' ' '
or animals, no part of the net earnings of which inures to the bene- '
fit of any private shareholder or individual and no substantial part (1) POWER TO CREATE OR EXTINGUISH. The sole holder or all

of the activities of which is carrying on propaganda or otherwigé?holdercsj Off a)c()ivyer of revocation or a general power of a”ppoint-
attempting to influence legislation, and that does not participdent as defined in s. 702.01 (3) mﬁy represent any or all persons
or intervene in any political campaign on behalf of any candidat&'0Se interests are subject to such power. _
for public office. (2) GUARDIAN AD LITEM; VIRTUAL REPRESENTATION. Subject to

3. Atrustee or a fraternal society, order or association oper%‘b' (1), the court may appoint a guardian ad litem for any person
ing under the lodge system, provided the principal or incomeif erested who is legally incapacitated, unascertained or unborn
suchtrust is to be used by such trustee or by such fraternal socibitguCh person is not already represented by a fiduciary having no

versanterest in the proceeding. A guardian ad litem may repre-

order or association exclusively for religious, charitable, sciefi Ay .
tific, literary or educational purposes or for the prevention GENt 2 Or more such persons where they have a substantially identi-
| interest in the proceeding. The court may dispense with or ter-

cruelty to children and animals, and no substantial part of th@ . . ¢ .
activities ofsuch trustee or of such fraternal society, order or as¢pnate the appointment of a guardian ad litem for such person if
ciation iscarrying on propaganda or otherwise attempting to inflil€" iS a legally competent person who is a party to the proceed-
ence legislation, and such trustee or such fraternal society, oriand has a substantially identical interest in it.

or association does not participate or intervene in any politicafsc: 1971 ¢ 66 1977 c. 449, 1983 . 189 s. 329 (26).

: . . . he decision to appoint a guardian ad litem under sub. (2) is discretionary.
campaign on behalf of any candidate for public office. McGuire v.McGuire, 2003 WI App 44, 260 Wis. 2d 815, 660 N.W.2d 308, 02-0390.
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701.16 Testamentary trustees. (1) APPOINTMENTOFORIG- (am) The annual accounting requirements under par. (a) do not
INAL TRUSTEE. (@) Trustee named in willA trustee who is named apply to corporate trustees or to corporate cotrustéessié trust-

or whose appointment is provided for in a will derives the authaes or cotrustees agree, in their initial consent to act as trustees or
ity to carry out the trust from the will and assumes the office obtrustees or in a subsequent filing with the register in probate for
trusteeupon the issuance of letters of trust by the court as providée county that has jurisdiction over the trust, to provide annual
in s. 856.29. A trustee named in a will may renounce the positaccounts to all persons interested, as defined in s. 851.21, who
by an instrument filed with the court having jurisdiction to admiequesthose accounts by writing to the trustee or cotrustee. Each
the will to probate. request is effective until the requester withdraws it or is no longer

(b) Other original trustee.If a testamentary trust is createch person interested. A corporate trustee or cotrustee may with-
which fails to name a trustee, or the named trustee refusesii@wits agreement by notifying the appropriate register in probate
accept the position or predeceases the settlor and no alterfhits intent to do so.
trustee is named in the will nor effective provision made for (b) Except in the case of a testamentary charitable trust, the
appointment of an alternate trustee, the court shall appoint a scitart may dispense with the requirement of an annual accounting
able person as trustee. Letters of trust shall be issued to swhbre, due to the size or nature of the trust property, the duration
trustee as provided in s. 856.29. of the trust, the relationship of the trustee to the beneficiaries or

(c) Special trustee. If it appears necessary, the court cafther relevant factors, compliance with such requirement is
appoint a special trustee until a regular trustee can be appointéstecessary amduly burdensome on the trustee. Whether or not
A special trustee may be appointed without notice and may @@ annual accounting is required a beneficiary may petition the
removed whenever the court so orders. Such special trustee gialIt to require an accounting and the trustee may petition for
give such bond as the court requires and shall have such pow@igoval of the trustee’s accounts on a periodic basis.
as are conferred by the order of appointment and set forth in anyc) Notwithstanding pars. (a), (am) and (b) the court may
letters of trust issued the special trustee. require an accounting at any time.

(d) Foreign trustee.If a trustee is authorized to carry out atrust (d) Notwithstanding s. 879.47, trustees and cotrustees may
created by will admitted to probate outside this state, but not agstbmit to courts accounts in the format that they normally use for
admitted to probate in this state, the foreign trustee may haszounts submitted to beneficiaries under this subsection, if all of
recorded in the office of the register of deeds of a county in whithe information required by the court is included.
part of the subject matter of the trust is located a certified copy of(5) FiyaL accounTing. A verified final account is required
the letters of trust and filed with the register of probate of the safjj¢yn the termination of a testamentary trust. Upon the petition of
county a statement appointing the register of probate in his or B&gyrviving or successor trustee, a beneficiary, a personal repre-
official capacity the trusteetgsident agent for service of processsentative of a deceastdstee or on its own motion, the court may
Thereafter the trustee may exercise all powers and have all §iger a verified account filed upon the death, resignation or
rights, remedies and defenses that the trustee would have if hgs{oval of a testamentary trustee. The court may require such

she received letters of trust from a circuit court of this state. Sgfyof of the correctness of a final account as it considers neces-
vice of process shall be complete upon delivery of duplicate cQpyy.

ies to the register of probate, one of which copies the register o

f
\ . T 916) DiscHARGE. No testamentary trustee or personal represen-
{)rot:ate shall promptly forward by registered mail to the forelqgti(vg of a deceased trustee shgll be disch%rged fronf) further
rustee.

. . _._responsibility with respect to a testamentary trust until the court
(2) Bonb. Prior to the issuance of letters of trust to an Or'g'”g satisfied upon notice and hearing that the requirements of this
testamentary trustee under sub. (1) or to a successor ortadldedection have been met and it has received satisfactory proof that
tamentary trustee under s. 701.17 (1), the court may require trust property has been turned over to a successor or special
trustee to give a bond in accordance with ch. 878 and conditioRggiee or, where the trust is terminated, distributed to the benefi-

on the faithful performance of such trustee’s duties. If a settiQaries entitled to such property or turned over to a special trustee
directsthat a trustee serve without bond, the court shall gieetef ;5 gistribution.
to this direction unless it determines that a bond is required by fistory: 1971 c. 66; 1977 c. 449; 1979 c. 32; 1987 a. 220; 1991 a. 316.
change irthe trustee’s personal circumstances since the executioOross-reference: See s. 223.12 which contains requirements which must be met
of the settlor's will. If the court requires a bond, and the trustégfore a foreign corporate trustee is qualified to act in this state.
named in the will fails to furnish the required bond within a re‘%‘_Se_e S. 701'2?;1 1), Whl('?]h provides for the discharge of a trustee when a testamentary
ble period of time after receiving notice of the bond reqUIr e, oy 10 anotmer sate. ——

sonal p g . q Even during a hearing on discharge, a trustee’s duty to affirmatively represent the
ment, the court may remove the trustee named in the will as@eficiaries’ interests by disclosing relevant information remains, and a breach of
appoint a successor trustee under s. 701.17. No bond shalthisduty leaves the discharge open to attack. Hammes v. First National Baokt& T
rg)puired of a trust company bank, state bank or national bankiffgy’® Wis: 2d 355, 255 N.W.2d 555 (1977).

g S S P . y ! . . trustee has a duty to the trust beneficiaries to ensure that the personal representa-
associatiowhich is authorized to exercise trust powers and WhigQe transfers all property to which the trust is entitled. Even when the same person
has complied with s. 220.09 or 223.02, nor shall a bond #&&s asrustee and personal representative, the trustee has a duty to enforce claims the

required of a religious, charitable or educational corporation st has against the personal Eg‘t”fggtig‘gz) Old Republic Surety Co. v. Erlien, 190

society.

(3) INVENTORY. A testamentary trustee shall make and file 201.17 Successor and added trustees. (1) APPOINT
verified inventory of all property received from the settlor’s pefwenT oF succEsSSORRADDED TRUSTEE. If there is a vacancy in the
sonal representative or from any other source. office of trustee because of the death, resignation or removal of a

(4) ANNUAL ACCOUNTING. (a) A testamentary trustee istrustee, the court may appoint a successor trustee unless the creat-
required to make and file a verified account annually with thieg instrument names or provides an effective method for appoint-
court, except as provided in pars. (am) and (b). If the trusteéng a successor. Upon the death of a sole trustee, title to the trust
accounting on a cahdar—year basis, the court may not require throperty does not pass to the trustee’s personal representative but
trustee to file the annual account prior to April 15. Production tif the successor named in or appointed pursuant to the terms of the
securities and other assets for examination is not necessary upeating instrument or, ithe case of a successor or special trustee
the filing of an annual account unless the court determines sagipointed by the court, as provided in sub. (5). The court may in
production is necessary to ascertain the correctness of an accthenexercise of a sound discretion appoint an additional trustee if
filed for a particular trust. In the case of a testamentary charitabkcessary for the better administration of the trust, unless the
trust acopy of the annual account filed with the court shall be filetteating instrument expressly prohibits such addition or provides
with the attorney general. an effective method for appointing an additional trustee. Subject
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to s. 701.16 (2), a successor or added testamentary trustee shall §2) COURT AUTHORIZATION OF ADMINISTRATIVE ACTION. (&) In
issued letters of trust, at that trustee’s request. the absence of contrary or limiting provisions in the creating
(2) APPOINTMENTOE SPECIALTRUSTEE. If it appears necessary, instrumgnt,. Irany case where it is for the best interests of the trust,
the court may appoint a special trustee until a successor trusteedgaapplication of the trustee or other interested person, the court
be appointed or, where a trust has terminated, to distribute FA&y Upon notice and hearing authorize or require a trustee to sell,
assets. Apecial trustee may be appointed without notice and mai@rtgage, lease or otherwise dispose of trust property upon such
be removed whenever the court so orders. Such special truégs@s and conditions as the court deems just and proper.
shall give such bond as the court requires and shall hapeuhe (b) Despite contrary or limiting provisions in the creating
ers conferred by the order of appointment and set forth in any lestrument, upon application of a trustee or other interested per-
ters of trust issued the special trustee. son, a court may upon notice and hearing order the retention,
(3) POWERS OF SUCCESSOROR ADDED TRUSTEE. Unless investment, reinvestment, sale, mortgage, lease or other disposi-
expressly prohibited in the creating instrument, all powers cdifh of trust property if the court is satisfied that the original pur-
ferred upon the trustee by such instrument attach to the office &8§€ of the settlor cannot be carried out, substantially performed

are exercisable by the trustee holding the office. or practically achieved for any reason existing at the inception of

(4) POWERSOF COTRUSTEES. If one of several trustees dies the trust or arising from any subsequent change in circumstances

resigns or is removed, the remaining trustees shall have all rigﬁ@gtﬂ‘e rde_tennc_)tr_l, mvstsrfment, re|tnvestment, slale, mort_gagte, I(tar?se
title and powers of all the original trustees. If the creating instrBl Other diSposition ot the property more nearly approximates the

ment manifests an intent that a successor trustee be appointé(fe%or s Intention. -~~~ I
fill a vacancy, the remaining trustees may exercise the powers ofC) Unless authorized in the creating instrument, a trustee may

all the original trustees until such time as a successor is appoinfd be interested as a purchaser, mortgagee or lessee of trust prop-
ety unless such purchase, mortgage or lease is made with the writ-

VESTINGOFTITLE. A ial or r trustee is vest L .
(5) SPecia’ or SUCCESSOr TTUSIee 1S Ves ﬁg&consent of all beneficiaries or with the approval of the court

with the title of the original trustee and an added trustee beco i d heari A tati f 2 benefici d
a joint tenant with the existing trustee in all trust property. TH#ON NOUCE and nearing. A repreésentative ot .a beneticiary, under
S 01.15, may give written consent for such beneficiary.

court may order a trustee who resigns, is removed or is joined T on
an added trustee to execute such documents transferring title t6d) A trustee may not sell individually owned assets to the trust

trust property as may be appropriate to facilitate administrationWtless the sale is authorized in the creating instrument, made with
the trust or may itself transfer title. the written consent of all beneficiaries or made with the approval

History: 1971 c. 66; 1991 a. 316. of the court upon notice and hearing.

(3) WHEN MANDATORY POWER DEEMED DISCRETIONARY. If @
701.18 Resignation and removal of trustees. (1) ResiG- creating instrument expressly or by implication directs a trustee
NATION. A trustee may resign in accordance with the terms of tte sell trust property and such property has not been sold for a
creatinginstrument or petition the court to accept the trustee’s rgseriod of 25 years after the creation of the trust, such direction to
ignationand the court may, upon notice and hearing, discharge the trustee shall be deemed a discretionary power of sale.
trustee from further responsibility for the trust upon such terms (4) ConTINUATION OF BUSINESSBY COURTORDER. (am) In the
and conditions as are necessary to protect the rights of the bengfsence of contrary or limiting provisions in the creating instru-
ciaries and any cotrustee. In no event shall a testamentary trugigfit, the circuit court may, where it is in the best interests of the
be discharged from further responsibility except as provided ing;st, order the trustee to continue any business of a decmsed
701.16 (6). tlor. The order may be issued without notice and hearing, in the

(2) RemovaL. A trustee may be removed in accordance wittourt’s discretion and, in any case, may provide:

the terms of the creating instrument or the court may, upon its own j - For conduct of the business solely by the trustee, jointly
motion or upon a petition by a beneficiary or cotrustee, and Up@fih one or more of the settlor's surviving partners or as a corpora-
notice and hearing, remove a trustee who fails to comply with #gn or limited liability company to be formed by the trustee;
requirements of this chapter or a court order, or who'is otherwise , - \q peteen the trust and the trustee, the extent of liability
unsuitable to continue in office. In no event shall a testamentay, o yrst and the extent of the personal liability of the trustee for

trustee be discharged from further responsibility except as pf)‘?ﬂigations incurred in the continuation of the business;

vided in's. 701.16 (6). N o
History: 1971 c. 66; 1(99)1 a. 316. 3. As between beneficiaries, the extent to which liabilities

Trustees of an employees’ profit-sharing plan who are also beneficiaries maylfgurred in the continuation of the business are to be chargeable

be removed simply because other beneficiaries have lost confidence in thengolely to gpart of the trust property set aside for use in the business
because they personally benefit in a minor way from a denial of benefits to a part&ﬁi-to the trust as a whole: and
pant. Zimmermann v. Brennan, 56 Wis. 2d 623, 202 N.W.2d 923 (1973). . N . .

Although the will creating the trust provided that the trustee could resign without 4. For the period of time for which the business may be con-

court approval, filing a petition for the appointment of a successor and approvatfticted and any other conditions, restrictions, regulations, require-
accounts invoked court jurisdiction and required the exercise of discretion regari nts and authorizations as the court orders

the trustee’s resignation. Matter of Sherman B. Smith Family Trust, 167 Wis. 2d 1 X : ‘ i .
48$hNa.tvt\[/1._23dsé(1:? O(nCtélgpps- rle?\?g)‘ng a trustee for cause does not prevent remo EFe) Nothing in this subsection shall be construed as requiring

| I W VI u u Vi \ H H H H H H
a trustee under s. 701.12 with the approval of the settlor and all beneficiaries, witl ustee to I|qU|date a busmess' 'r!C'U_d'”Q a busmes_s oper_ated as
showing cause. Weinberger v. Bowen, 2000 WI App 264, 240 Wis. 2d 55, 6a2closely held corporation, when liquidating the business is not

N.W.2d 471, 00-0903. required by the creating instrument or other applicable law.
(4m) CONTINUATION OF BUSINESSBY DIRECTION OF SETTLOR.
701.19 Powers of trustees. (1) POWERTOSELLMORTGAGE ¢ 4he settlor directs retention of a business that is among the trust's

ORLEASE. In the absence of contrary or limiting provisions in thessets'in the trust document or by other written means, a trustee
creating instrument, in the court order appointing a trustee or il d\ " ratain that business during the settlor's lifetime without
subsequent order, a trustee has complete power to sell, mortgagy ity

or lease trust property without notice, hearing or order. A trustee

has no power to give warranties in a sale, mortgage or lease whicfP). FORMATION OFBUSINESSENTITY. In the absence of contrary
are binding on the trustee personally. In this section “sal@" Imiting provisions in the creating instrument:

includes an option or agreement to transfer for cash or on credit(&) The court may by order authorize a trustee to become a part-
exchange, partition or settlement of a title dispute; this definitiéi¢r under ch. 178 or 179 and transfer trust property to the partner-
is intended to broaden rather than limit the meaning of “sal@hip in return for a partnership interest.

“Mortgage” means any agreement or arrangement in which trust(aL) The court may by order authorize a trustee to become a
property is used as security. member of a limited liability company under ch. 183 and transfer
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trustproperty to the limited liability company in return for an own- 3. The person is the spouse, widow, or widower of the settlor

ership interest. of the trust, and a marital deduction has been allowed for federal
(b) The court may by order authorize a trustee to organiz@ifi or estate tax purposes with respect to the trust property that is

corporation for any purpose permitted by ch. 180, subscribe fdbject to the power.

shares of such corporation and transfer trust property to such cor-4. The creating instrument negates the application of par. (a)

poration in payment for the shares subscribed. with respect to the power or indicates that provisions that are simi-
(c) Thecourt may by order authorize a trustee to form a corplew to par. (a) do not apply.

ration for any purpose permitted by ch. 181. (d) Section 701.24 (3) governs the applicability of this statute.

(d) An order under this subsection may in the codigsretion (11) PROTECTIONOF 3RDPARTIES. With respect to a 3rd person
be issued without notice and hearing. dealing with a trustee or assisting a trustee in the conduct of a

(6) REGISTRATION OF SECURITIESIN NOMINEE. Unless prohib- transaction, thexistence of trust power and its proper exercise by
ited in the creating instrument, a trustee may register securitieghe trustee may be assumed without inquiry. The 3rd person is not
the name of a nominee. bound tanquire whether the trustee has power to act or is properly

(7) Proxy VOTING OF sTock. Unless the creating instrumentexercising the power; and a 3rd person, without actual knowledge
contains an express prohibition or specifies the manner in whibiat the trustee is exceeding the trustee’s powers or improperly
the trustee is to vote stock in a corporation or certificates of benéfercising them, is fully protected in dealing with the trustee as if
cial interest in an investment trust, the trustee may vote such stk trustee possessed and properly exercised the powers the
or certificates by general or limited proxy, with or without powelfustee purports to exercise. A 3rd person is not bound to assure
of substitution. the proper application of trust property paid or delivered to the

(8) PLATTING LAND. In the absence of contrary or limiting pro-trustee.
visions in the creating instrument, the court may by order authaog'ssé‘,”lyg-gé?%g; ggbé9;92‘i617255§- 50; 1991 a. 316; 1993 a. 112, 160, 486; 1995
rze a trus.tee to plat land which is part of the trust, either a,lone Qfross-reference: See s. 112.01, the Uniform Fiduciaries Act on protection of
togethemwith other owners of such real estate. In such platting tihed parties.

trustee must comply with the same statutes, ordinances, rules aftpss-reference:See s.12.02, which provides for suspending powers of a testa-

. . B ; ntary trustee in military service.
regulations which apply to a person who is platting the persoﬁ\%ross—reference: Chapter 881 and s. 223.055 contain limitations on investments

own land. The order under this subsection may in the court’s djgyrustees.
cretion be issued without notice and hearing. The loss of future profit to an estate through the disposal of a parcel is damage
[ chargeable to the trustee or personal representative only if the parcel was not needed

(9) JOINT TRUSTEES. (a) In the abence of contrary or limiting ¢ “iquigity. In re Estate of Meister, 71 Wis. 2d 581, 239 N.W.2d 52 (1976).

provisions In the creating |ns_trument, any_po_wer Ve_Sted in3 0r:iduciary and estate liability in contract and in tort. Dubis, 55 MLR 297.

more trustees may be exercised by a majority. This paragraph

shall not apply to living trusts created prior to July 1, 1971, or {120 Principal and income. (2) DEFINITIONS. In this sec-

testamentary trusts contained in wills executed or last republiskiggh-

prior to that date. L » , (a) “Accounting period” means a calendar year, unless a fidu-
_ (b) Atrustee who has not joined in exercising a power is Ny selects another 12-month period, and includes a portion of
liable to an affected person for the consequences of the exergisgyiendar year or other 12-month period that begins when an

unless the trustee has failed to discharge the trustee’s duty t0 plsme interest begins or that ends when an income interest ends.

ticipate in the administration of the trust. A dissenting trustee Is B - -
not liable for the consequences of an act in which the dissentind?) ‘Beneficiary” means a person who has a beneficial interest
trust or an estate and includes, in the case of a decedent’s

trustee joins at the direction of the majority of the trustees if t i heir a leqat d a devi 4 in th f a trust
dissenting trustee’s dissent is expressed in writing to the otfgfate: an Neir, a legatee, and a devisee and, In the case of a trust,
an income beneficiary and a remainder beneficiary.

trustees at or before the time of the joinder. SN 5

(10) RESTRICTIONON EXERCISEOF POWERS. (a) Except as pro- (c) “Fiduciary” means a personal representative or a trustee
vided in par. (c), a person may not exercise any of the followi d includes an executor, administrator, successor personal repre-
powersconferred upon him or her in his or her capacity as trust ntative, special administrator, and a person performing substan-

1. The power to make discretionary distributions of trust priH?”y the same function as any of those.

cipal or income if the distributions are to himself or herself or for (d) “Income” means money or property that a fiduciary
the discharge of his or her legal obligations. receives as current return from a principal asset. “Income
2. The power to make discretionary allocations of receipts' ludes gortion of receipts from a sale, exchange, or liquidation

expenses as between principal and incortieifillocations are in ora prlunmpal asset, t_o _the”extent provided in subs. (10) t(_) (24).
his or her favor. (e) “Income beneficiary” means a person to whom net income

(b) If a power under par. (a) is conferred upon more than o?1fea trustis or may be payable. ) ) o
person afrustee, a person who is not disqualified to act under par.(f) “Income interest” means the right of an income beneficiary
(a) may exercise the power for the benefit of the person who is d@sreceive all or part of net income, whether the terms of the trust
qualified to act, unless the creating instrument expressly providgguire it to be distributed or authorize it to be distributed in the
otherwise. A special trustee appointed by a court may exercidéugtee’s discretion.
powerunder par. (a) for the benefit of the disqualified person if no (g) “Mandatory income interest” means the right of an income
other trustee is qualified to exercise the power. beneficiary taeceive net income that the terms of the trust require

(c) Paragraph (a) does not apply if any of the following appliése fiduciary to distribute.

1. The person is also the settlor of the trust, and the trust mayh) “Net income” means the total receipts allocated to income
be revoked or amended by the settlor. during an accounting period, minus the disbursements made from

2. The terms of the creating instrument specifically limit th@come during the period, plus or minus transfers under this sec-
scope of the power to expenditures and distributions of income!i§f to or from income during the period.
principal on the basis of an ascertainable standard relating to théi) “Person” means an individual; corporation; business trust;
person’s health, maintenance, support, or education such thatetate; trust; partnership; limited liability company; association;
person would not be subject to tax under section 2041 or 2514aifit venture; government; governmental subdivision, agency, or
the Internal Revenue Code as a result of having or exercising ithetrumentality;public corporation; or any other legal or commer-
power. cial entity.
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() “Principal” means property held in trust for distribution to 4. The needs for liquidity, regularity of income, and preserva-
a remainder beneficiary when the trust terminates or property hiédoh and appreciation of capital.

in trust in perpetuity. 5. The assets held in the trust; the extent to which they consist

(k) “Remainder beneficiary” means a person entitled w@f financial assets, interests in closely held enterprises, tangible
receive principal when an income interest ends. and intangible personal property, or real property; the extent to

(L) “Sui juris beneficiary” means a beneficiary not under which an asset is used by a beneficiary; and whether an asset was
legal disability. The term includes all of the following: purchased by the trustee or received from the settlor.

1. A court-appointed guardian of a beneficiary who is incom- 6. The net amount allocated to income under the other subsec-
petent, as defined in s. 880.01 (4) [is adjudicated incompetéians ofthis section and the increase or decrease in the value of the
under ch. 54]. principal assets, which the trustee may estimate in the case of

NOTE: The bracketed language indicates the current terminology and oss-  assets for which market values are not readily available.

reference used to refer to incompetency. Corrective legislation is pending. 7. Whether and to what extent the terms of the trust give the
2. An agent for an incapacitated beneficiary. trustee the@ower to invade principal or accumulate income or pro-
3. A court-appointed guardian of a minor beneficiary’s estatébit the trustee from invading principal or accumulating income,
or, if there is no court-appointed guardian, the parents of thed the extent to which the trustee has exercised a power from
minor beneficiary. time to time to invade principal or accumulate income.

(m) “Terms of a trust” means the manifestation of the intent of 8. The actual and anticipated effect of economic conditions
a settlor or decedent with respect to a trust, expressed in a masRngsrincipal and income and effects of inflation and deflation.
thatadmits of its proof in a judicial proceeding, whether by written g Tpe anticipated tax consequences of an adjustment.

or spoken words or by conduct. (c) A trustee may not make an adjustment:

(n) “Trustee” includes an original, additional, or successor 1. If possessing or exercising the power to make an adjust-

trustee, whether or not appointed or confirmed by a court. ; h . . :
. mentwould disqualify an estate tax or gift tax marital or charitable
(3) FIDUCIARY DUTIES; GENERAL PRINCIPLES. (@) In allocating  yeduction in whole or in part.
receipts and disbursements to income or principal or between 2. That reduces the actuarial value of the income interest in
income and principal, and with respect to any matter within trz!letrus't to which a person transfers property with the intent to qual-
scope of subs. (5) to (9), a fiduciary: ; : persc property q
ify for a gift tax exclusion.

1. Shall first administer a trust or estate in accordance with tl ® 3 Thatch th t ble to a benefici fixed
terms of the trust or the will, even if there is a different provision >: 'Nat changes the amount payable to a beneliciary as a fixe

in this section annuity or a fixed fraction of the value of the trust assets.

2. May administer a trust or estate by the exercise of a di?rt‘@a- 4. From any damoun_t”thatt;]s pterman(?ntlyt/ Sett asgj? for ﬁhz;nta-
tionary power of administration given to the fiduciary by the ter et F;urfoses u_rflt ter a Vr‘]" '(terI ederdmstp ahrusban torkw 1c lan
of the trust or the will, even if the exercise of the power producgs-ate tax or giit tax charitable deduction has been taken uniess

a result different from a result required or permitted by this see2th income and principal are so set aside. _
tion. 5. If possessing or exercising the power to make an adjust-

3. Shall administer a trust or estate in accordance with tﬂ??ﬂt causefs an individual to be treated dashth_e cci)_w_ger |°f all Icc)jr part
section ifthe terms of the trust or the will do not contain fedifnt ! th€ trust for income tax purposes, and the individual would not

provision or do not give the fiduciary a discretionary power (que treated as the owner if the trustee did not possess the power to
administration. make an adjustment.

4. Shall add a receipt or charge a disbursement to principal to 8- If POssessing or exercising the power to make an adjust-

the extent that the terms of the trust and this section do not proJifeNt causes all or part of the trust assets to be included for estate
a rule for allocating the receipt or disbursement to principal purposes in the estate of an individual and the assets would not

income or between principal and income. e included in the estate of the individual if the trustee did not pos-

(b) In exercising the power to adjust under sub. (4) (a) or a dis>S the power to make an adjustment.

cretionary power of administration regarding a matter within the /- If the trustee is a beneficiary of the trust.

scope of this section, whether granted by the terms of a trust, a8. If the trust has been converted under sub. (4g) to a unitrust.
will, or this section, a fiduciary shall administer a trust or estate 9. If the trust is an express unitrust, as defined in sub. (4j) (a).
impartially,based on what is fair and reasonable to all of the bene-(qy f par. (c) 5., 6., or 7. applies to a trustee and there is more

ficiaries, except to the extent that the terms of the trust or the Wilhnone trustee, a cotrustee to whom the provision does not apply

clearly manifest an intention that the fiduciary shall or may favgiay make the adjustment unless the terms of the trust do not per-
one or more of the beneficiaries. A determination in accordang the exercise of the power by that cotrustee.

with this sgection is presumed to be fair and reasonable to all of the(e) A trustee may release the entire power conferred by par. ()
beneficiaries. __or may release only the power to adjust from income to principal

(4) TRUSTEE'SPOWERTO ADJUST. (&) A trustee may adjust or the power to adjust from principal to income if the trustee is
between principal and income to the extent the trustee considgigertain about whether possessing or exercising the power will
necessary if the trustee invests and manages trust assets as @ji4e a result described in par. (c) 1. to 6. or if the trustee deter-
dent investor, the terms of the trust describe the amount that rd¥esthat possessing or exercising the power will or may deprive
or must be distributed to a beneficiary by referring to the trusfige tryst of a tax benefit or impose a tax burden not described in
income,and the trustee determines, after applying the rules in SHAr. (c). The release may be permanent or for a specified period,
(3) (&), that the trustee is unable to comply with sub. (3) (b). including a period measured by the life of an individual.

(b) In deciding whether and to what extent to exercise the () Terms of a trust that limit the power of a trustee to make an
powerconferred by par. (a), a trustee shall consider all factors relgp \siment between principal and income do not affect the
vant to the trust and its beneficiaries, including the following fagyyjication of this subsection unless it is clear from the terms of
tors to the extent they are relevant: _ the trust that the terms are intended to deny the trustee the power

1. The nature, purpose, and expected duration of the truséf adjustment conferred by par. (a).
2. The intent of the settlor. (4c) NOTICE TO BENEFICIARIES OF PROPOSEDACTION. (b) A
3. The identity and circumstances of the beneficiaries.  trustee may, but is not required to, obtain approval of a proposed
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action under sub. (4) (a) by providing a written notice that com- d. Every sui juris beneficiary consents to the conversion to a
plies with all of the following: unitrust in a writing delivered to the trustee.

1. Is given at least 30 days before the proposed effective datee. Theterms of the trust describe the amount that may or must
of the proposed action. be distributed by referring to the trust income.

2. Is given in the manner provided in ch. 879, except that 2. By a court on the petition of the trustee or a beneficiary, if
notice by publication is not required. all of the following apply:

3. Is given to all sui juris beneficiaries who are any of the fol- a. The trustee or beneficiary has provided notice under sub.
lowing: (4c) of the intention to request the court to convert the trust to a

a. Income beneficiaries currently eligible to receive incontlitrust, and the notice advises how the unitrust will operate,
from the trust. including the fixed percentage under par. (c) 1. and any other ini-

b. Eligible to receive, if no powers of appointment were exetr@1I determinations unde_r par. (c) 4. that will t_)e requestgd. i
cised, income from the trust if the interest of all of those eligible P. The court determines that the conversion to a unitrust will
to receive income under subd. 3. a. were to terminate immediafgiPle the trustee to better carry out the purposes of the trust.
before the giving of notice. (b) In deciding whether to convert the trust to a unitrust under

c. A recipient, if no powers of appointment were exerciseEar- (a) 1., the trustee shall consider all relevant factors under sub.
of a distribution of principal if the trust were to terminate immed 4) (b) 1. 10 9.
ately before the giving of the notice. (c) 1. Ifatrustis converteq toa ur_litrust under this subsection

4. States that it igiven in accordance with this subsection any the trustee or a court, notwithstanding sub. (3) (a) 1. and 4. and
discloses the following information: S. 701.21 (4) the trustee shall make distributions in accordance

4 The identification of the trustee with the creating instrument, except that any reference in the

' o T creating instrument to “income” means a fixed percentage of the

b. A description of the proposed action. net fair market value of the unitrust's assets, whether such assets

c. The time within which a beneficiary may object to the pr@therwisewould be considered income or principal under this sec-
posed action, whickhall be at least 30 days after the giving of thibon, averaged over a preceding period determined by the trustee,
notice. which is at least 3 years but not more than 5 years, or the period

d. The effective date of the proposed action if no objectionséice the original trust was created, whichever is less.
received from any beneficiary within the time specified in subd. 2. a. Subject to subd. 2. b., if the trust is converted to a unitrust
4. c. under par. (a) 1., the trustee shall determine the fixed percentage

(c) If atrustee gives notice of a proposed action under this stfhDe applied under subd. 1., and the notice under par. (a) 1. b. must
section, thertistee is not required to give notice to a sui juris bengtate the fixed percentage. If the trust is converted to a unitrust
ficiary who consents to the proposed action in writingrgttime ~ Under par. (a) 2., the court shall determine the fixed percentage to
before or after the proposed action is taken. be applied under subd. 1. . .
by giving a written objection to the trustee within the time speck {rustee may not be less than 3 percent nor more than 5 percent.
fied in the notice under par. (b) 4. c. 3. After a trust is converted to a unitrust, the trustee may, sub-

(e) Atrustee may decide not to take a proposed action afteri§fd tothe notice requirement under sub. (4c) and with the consent
trusteereceives a written objection to the proposed action or at #yeVery sui juris beneficiary, do any of the following:
other time for any other reason. In that case, the trustee shall givea. Convert the unitrust back to the original trust under the
written notice to the sui juris beneficiaries of the decision not eseating instrument.
take the proposed action. b. Change the fixed percentage under subd. 1., subject to

(f) If a trustee receives a written objection to a proposed actigud. 2. b.
within the time specified in the notice under par. (b) 4. c., either 4. After a trust is converted to a unitrust, a trustee may deter-
the trustee or the beneficiary making the written objection mayine or change any of the following:
petitionthe court to have the proposed action approved, modified, 3. The frequency of distributions during the year.
or prohibited. In the court proceeding, the beneficiary objecting 1, - gandards for prorating a distribution for a short year in
to the proposed action has the burden of proving that the propqgﬂ h a beneficiary’s right to payments commences or ceases.

action should be modified or prohibited. A beneficiary who di The effect on th luati fth itrust’ s of oth
not make the written objection may oppose the proposed action jn ¢- '€ €f€ct on the vaiuation of thé unitrusts assets or other

the court proceeding. payments from, or contributions to, the unitrust._
(g) For purposes of this subsection, a proposed action underd' How, and how frequently, to value the unitrust’s assets.
sub.(4) includes a course of action or a decision not to take action € The valuation dates to use.
under sub. (4). f. Whether to omit from the calculation of the value of the uni-
(4g) CONVERSIONTO UNITRUST. (a) Subject to par. (d), a trustirust’s assets unitrust property occupied by or in the possession of
may be converted to a unitrust in any of the following ways: @ beneficiary.
1. By the trustee, at his or her own discretion or at the request 9-  The averaging under subd. 1. to a different preceding

of a beneficiary, if all of the following apply: period, which is at least 3 years but not more than 5 years.
a. The trustee determines that the conversion will enable the N- Any other matters necessary for the proper functioning of
trustee to better carry out the purposes of the trust. the unitrust.

b. The trustee provides notice in the same manner as provided>: The trustee may not deduct from a unitrust distribution
in sub. (4c) (b) of the trustee’s intention to convert the trust tXPenseghat would be deducted from income if the trust were not
unitrust, and the notice advises how the unitrust will operafeUnitrust. . . o
including the fixed percentage under par. (c) 1. and any other ini- 6. Unless otherwise provided by the creating instrument, the
tial determinations under par. (c) 4. that the trustee intends to f@hitrust distribution is considered to have been paid from the fol-
low. lowing sources in the order of priority:

c. There is at least one sui juris beneficiary under sub. (4c) (b) & Netincome, determined as if the trust were not a unitrust.
3. a. and at least one other sui juris beneficiary under sub. (4c) (b)b. Ordinary income for federal income tax purposes that is not
3.b.orc. net income under subd. 6. a.
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c. Net realized short-term capital gains for federal income tian 5percent may be determined by reference to the net fair mar-
purposes. ket value of the trust’s assets averaged over a preceding period

d. Net realized long—term capital gain for federal income t;getermined by the trustee, which is at least 3 years but not more
purposes. than 5 years.

e. Principal. 2. Distribution of such a fixed percentage unitrust amount of

7. A court may, on the petition of the trustee or a beneficia t less than 3 percent nor more than 5 percent is a distribution of

do any of the following: Il of the income of the unitrust and is an income interest.

a. Change the fixed percentage that was determined under3: Such a distribution of a fixed percentage of not less than 3
subd. 2. by the trustee or by a prior court order. percent nor more than 5 percent is a reasonable apportionment of

the total return of the trust.

b. If necessary to preserve a tax benefit, provide for a distribu- 4. A trust that ides fixed | tage bavout
tion of net income, d_etermi_n ec-j as if the trust were not a unitrulﬁt’exéessrgi:s 5 pgrc%rgtv Ipeersygar\rao;);ﬁe ﬁgtn Paailr %egffent vglug o¥ the
that exceeds the unitrust distribution. tr%‘st is considered to be a 5 percent express unitrust, paying out

c. Average the valuation of the unitrust's assets over a perigflo the income of the unitrust, and to have paid out principal of

other than that specified in subd. 1. ~the trust to the extent that the fixed percentage payout exceeds 5
d. Require the unitrust to be converted back to the originsdrcent per year.
trust under the creating instrument. 5. The governing instrument may grant discretion to the

8. Conversion to a unitrust under this subsection does Reistee to adopt a consistent practice of treating capital gains as
affect a provision in the creating instrument that directs or autfgart of the unitrust distribution, to the extent that the unitrust dis-
rizes the trustee to distribute principal or that authorizes a bengfibution exceeds the income determined as if the trust were not
ciary to withdraw a portion or all of the principal. a unitrust, or it may specify the ordering of such classes of income.

(d) 1. Atrust may not be converted under this subsection to 6. Unless the terms of the trust specifically provide otherwise,
a unitrust if any of the following applies: a distribution of the unitrust amount is considered to have been

a. The creating instrument specifically prohibits the convemade from the following sources in the following order of prior-
sion. ity:

b. Payment of the unitrust distribution will change the amount a. Net income determined as if the trust were not a unitrust.
payable to a beneficiary as a fixed annuity or a fixed fraction of b. Ordinary income for federal income tax purposes that is not
the value of the trust assets. net income under subd. 6. a.

c. The unitrust distribution will be made from any amount that ¢. Net realized short-term capital gains for federal income tax
is permanently set aside for charitable purposes under the cregsingoses.
instrumentand for which an estate or gift tax charitable deduction § Net realized long—term capital gains for federal income tax
has been taken, unless both income and principal are so set aﬁiﬂ%oses.

d. Converting to a unitrust will cause an individual to be ¢ principal.
treated as the owner of all or part of the trust for income tax pur- 7. The trust document may provide that assets used by the

poses and the individual would not be treated as the owner if m?st beneficiarysuch as a residence or tangible personal property,

trust were not converted. may be excluded from the net fair market value for computing the

e. Converting to a unitrust will cause all or a part of the trughitrust amount. Such use may be considered equivalent to the
assets to bsubject to estate or gift tax with respect to an individugdcome or unitrust amount.

and the trust assets would not be subject to estate or gift tax withg |, the apsence of contrary provisions in the governing doc-

respect to the .|nd|V|duaI '_f the met were .not conyerted. ument of an express unitrust, the provisions of sub. (4g) (c) 1., 4.,
f. Converting to a unitrust will result in the disallowance oinq 5. apply.

an estate or gift tax marital deduction that would be allowed if the (4k) POWER TO TREAT CAPITAL GAINS AS PART OF A DISTRIBU-

trust were not converted. TIoN. Unless prohibited by the governing instrument, a trustee

g. Atrustee is a beneficiary of the trust. may cause gains from the sale or exchange of trust assets, as deter-

2. Notwithstanding subd. 1., if a trust may not be convertesined for federal income tax purposes, to be taxed for federal
to a unitrust solely because subd. 1. g. applies to a trustee, a coing®me tax purposes as part of a distribution of income that has
tee, if any, tavhom subd. 1. g. does not apply may convert the trusten increased by an adjustment from principal to income under
to a unitrust under par. (a) 1., unless prohibited by the creatib. (4), of a unitrust distribution, of a fixed annuity distribution,
instrument, or @ourt may convert the trust to a unitrust under pawr of a principal distribution to a beneficiary.
(a) 2. on the petition of a trustee or beneficiary. (4m) JUDICIAL REVIEW OF DISCRETIONARYPOWER. (@) Nothing

(e) Atrustee may release the power conferred by par. (a) Jinithis section creates a duty to make an adjustment under sub. (4)
the trustee is uncertain about whether possessing or exercisingth® convert a trust to a unitrust under sub. (4g). Unless it deter-
power will cause a result described in par. (d) 1. b. to f. or if theines that the decision to make an adjustment or to convert to a
trustee determines that possessing or exercising the power willinitrustwas an abuse of the fiduciary’s discretion, a court may not
may deprive the trust of a tax benefit or impose a tax burden geant relief from any decision a fiduciary makes regarding the
described in pa(d) 1. The release may be permanent or for a spexercise of a discretionary power conferred by sub. (4) or (4g).
ified period, including a period measured by the life of an individ- (am) An action taken under sub. (4) or (4g) is not an abuse of
ual. a fiduciary’s discretion if the fiduciary gave written notice of the

(4j) ExpressuNITRUSTS. (a) In this subsection “express uniproposed action under sub. (4c) and did not receive a timely writ-
trust” means any trust that by its governing instrument requires te@ objection to the notice. It is not an abuse of discretion not to
distribution at least annually of a unitrust amount equal to a fixedercisethe power to adjust under sub. (4) or to convert under sub.
percentage dhe net fair market value of the trust’s assets, valuédg).
at least annually, other than a trust solely for charitable purposegp) A fiduciary’s decision is not an abuse of discretion merely
or a charitable split-interest trust under section 664 (d) or 170¢Bcause the court would have exercised the power in a different
(2) (B) of the Internal Revenue Code. manner or would not have exercised the power.

(b) The following apply to an express unitrust: (c) If the court determines that a fiduciary has abused the fidu-

1. To the extent not otherwise provided for in the governirgiary’s discretion, the remedy shall be to restore the income and
instrumentthe unitrust amount of not less than 3 percent nor ma@mainder beneficiaries to the positions that they would have
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occupied had the discretion not been abused, according - be distributed from net income determined under par. (b) or from
lowing rules: principal tothe extent that net income is insufficient. For purposes
1. To the extent that the abuse of discretion has resulted irohdhis paragraph, the deferred marital property elective share
distribution to a beneficiary or in a distribution that is too sma@mount elected by a surviving spouse under s. 861.02 (1) is a
the court shall order the fiduciary to distribute from the trust to thequest of a specific amount of money not determined by a pecu-
beneficiary an amount that the court determines will restore thi@ry formula.
beneficiary, in whole or in part, to the beneficiary’s appropriate (d) A fiduciary shall distribute the net income remaining after
position. distributions required by par. (c) in the manner described in sub.
2. To the extent that the abuse of discretion has resulted i®hxto allother beneficiaries, including a beneficiary who receives
distribution to a beneficiary that is too large, the court shall plag?€cuniary amount determined by a pecuniary formula.
the beneficiaries, the trust, or both, in whole or in part, in their (€) A fiduciary may not reduce principal or income receipts
appropriate positions by ordering the fiduciary to withhold afnom property described in par. (a) because of a payment described
amount from one or more future distributions to the beneficiaity sub. (25) or (26) to the extent that the will, the terms of the trust,
who received the distribution that was too large or by ordering thaitapplicable law requires the fiduciary to make the payment from
beneficiary to return some or all of the distribution to the trustassets other than the property or to the extent that the fiduciary
3. To the extent that the court is unable, after applying subERCOVers or expects to recover the payment from a 3rd party. The
1. and 2., to place the beneficiaries, the trust, or both in the pd§t income and principal receipts from the property are deter-
tions that they would have occupied had the discretion not béBied by including all of the amounts the fiduciary receives or

abused, the court may order the fiduciary to pay an appropriB@/s With respect to the property, whether those amounts accrued
amountfrom its own funds to one or more of the beneficiaries, tif¥ became due before, on, or after the date of a decedent’s death

trust, or both. or an income interest’s terminating event, and by making a reason-
(d) Upon petition by the fiduciary, the court having jurisdictioﬁ‘ble provision for amounts that the fiduciary believes the estate or

over atrust shall determine whether a proposed exercise or nongminatingincome interest may become obligated to pay after the
ercise by the fiduciary of a discretionary power conferred unddCPerty is distributed.

this section will result in an abuse of the fiduciary’s discretion. (6) DISTRIBUTION TO RESIDUARY AND REMAINDER BENEFICIA-

The petition must describe the proposed exercise or nonexer&i&s- (&) Each beneficiary described in sub. (5) (d) is entitled to
of the power and contain sufficient information to inform th&eceive gortion of the net income equal to the beneficiary’s frac-
beneficiaries of the reasons for the proposal, the facts upon wHigRal interest in undistributed principal assets, using values as of
the fiduciary relies, and an explanation of how the income ait distribution date. If a fiduciary makes more than one distribu-
remainder beneficiaries will be affected by the proposed exercii§g of assets to beneficiaries to whom this subsection applies,
or nonexercise of the power. A beneficiary who challenges tach beneficiary, including one who does not receive part of the

proposed exercise or nonexercise of the power has the burdefigifibution, is entitled, as of each distribution date, to the net
establishing that it will result in an abuse of discretion. income the fiduciary has received after the date of death or termi-

(5) DETERMINATION AND DISTRIBUTION OF NET INCOME. In the nating event or earlier distribution date but has not distributed as

case of amstate of a decedent or after an income interest in a n%g{he current d|§trlbutlon dat_e._ .
ends, the following rules apply: (b) In determining a beneficiary’s share of net income, the fol-

(a) A fiduciary of an estate or of a terminating income interd@Wing rules apply: - _ _ _
shall determine” the amount of net income and net principal 1- The beneficiary is entitied to receive a portion of the net
receipts received from property specifically given to a beneficiafjfcome equal to the beneficiary’s fractional interest in the undis-
under the rules in subs. (7) to (30) that apply to trustees and #}futed principal assets immediately before the distribution date,
rules in par. (€). The fiduciary shail distribute the net income alft§luding assets that later may be sold to meet principal obliga-
net principal receipts to the beneficiary who is to receive the sfens-
cific property. 2. The beneficiary’s fractional interest in the undistributed
(b) A fiduciary shall determine the remaining net income offincipalassets must be calculated without regard to property spe-
decedent's estate or a terminating income interest under the rglfgally given to a beneficiary and property required to pay pecu-

in subs. (7) to (30) that apply to trustees and by: niary amounts not determined by a pecuniary formula.
1. Including in net income all income from property used to _ 3: The beneficiary’s fractional interest in the undistributed
discharge liabilities. principal assets must be calculated on the basis of the aggregate

: . o : L . lue of those assets as of the distribution date without reducin

2. Paying from income or principal, in the fiduciary’s discrel? X L S 9

tion, fees of attorneys, accountantsp, and fiduciaries;ycourt coté}g value by _an)_/ un_pald principal obligation. ) .

and other expenses of administration; and interest on death taxes#- The distribution date for purposes of this subsection may

but the fiduciary may pay those expenses from income of prop the date as of which the fiduciary calculates the value of the

passing to &rust for which the fiduciary claims an estate tax marf sets if t_hat_date is reasonably near the date on which assets are

tal or charitable deduction only to the extent that the paymentastually distributed.

those expenses from income will not cause the reduction or los4c) If a fiduciary does not distribute all of the collected but

of the deduction. undistributed net income to each person as of a distribution date,
3. Paying from principal all other disbursements made the fiduciary shall maintain appropriate records showing the inter-

incurred in connection with the settlement of a decedent’s estat of ach beneficiary in that net income.

or the winding up of a terminating income interest, including (d) A trustee may apply the rules in this subsection, to the

debts, funeral expenses, disposition of remains, family allo@xtent that the trustee considers it appropriate, to net gain or loss

ances, and death taxes and related penalties that are apportitg@itred after the date of death or terminating event or earlier dis-

to the estate or terminating income interest by the will, the terfiution date from the disposition of a principal asset if this sub-

of the trust, or applicable law. section applies to the income from the asset.

(c) A fiduciary shall distribute to a beneficiary, including a (7) WHEN RIGHT TO INCOME BEGINSAND ENDS. (@) Anincome
trustee, who receives a pecuniary amount not determined bgegeficiary is entitled to net income from the date on which the
pecuniaryformula interest at the legal rate set forth in s. 138.04 dicomeinterest begins. An income interest begins on the date spe-
any unpaid portion of the pecuniary amount for the period coified inthe terms of the trust or, if no date is specified, on the date
mencing one year after the decedent’s death or after the incafieasset becomes subject to a trust or successive income interest.
interest in the trust ends. The interest under this paragraph shallb) An asset becomes subject to a trust:
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1. Onthe date it is transferred to the trust in the case of an assé€t) A trustee shall allocate the following receipts from an entity
that is transferred to a trust during the transferor’s life. to principal:
2. On the date of a testator’s death in the case of an asset thal. Property other than money.
becomes subject to a trust by reason of a will, even if there is an2, Money received in one distribution or a series of related
intervening period of administration of the testator’s estate. istributions in exchange for part or all of a trust's interest in the
3. On the date of an individual’s death in the case of an assetity.
that a 3rd party transfers to a fiduciary because of the individual's 3. Money received in total or partial liquidation of the entity.

death. ) o _ 4. Money received from an entity that is a regulated invest-
(c) An asset becomes subject to a successive income intefigsht company or a real estate investment trust if the money dis-

on the day after the preceding income interest ends, as determifggited is acapital gain dividend for federal income tax purposes.
under par. (d), even if there is an intervening period of admlnlstra-(d) Money is received in partial liquidation:

tion to wind up the preceding income interest. 1. To the extent that the entity, at or near the time of a distribu-

_(d) Anincome interest ends on the day before an income bifﬁ?n indicates that it is a distribution in partial liquidation.
ficiary dies or another terminating event occurs, or on the last day o .
2. If the total amount of money and property distributed in a

%f;/pdﬁgg%ﬁg |inngcgvnrl|é:.h there is no beneficiary to whom a trust %tribution orseries of related distributions is greater than 20 per-

(8) APPORTIONMENTOF RECEIPTSAND DISBURSEMENTSWHEN cent ofthe entity’s gross assets, as shown by the entity’s year—-end
financial statements immediately preceding the initial receipt.
DECEDENTDIES OR INCOME INTERESTBEGINS. (a) A trustee shall

allocate to principal an income receipt or disbursement other tharf€) Money is not received in partial liquidation, nor may it be
one to which sub. (5) (a) applies if its due date occurs beforéP5€N into account under par. (d) 2., to the extent that it does not
decedent dies in the case of an estate or before an income int&ggedhe amount of income tax that a trustee or beneficiary must
begins in the case of a trust or successive income interest. PaY On taxable income of the entity that distributes the money.
(b) A trustee shall allocate to income an income receipt or djs-(f) A trustee may rely upon a statement made by an entity about
bursement if its due date occurs on or after the date on whicl!§ Source or character of a distribution if the statement is made
decedent dies or an income interest begins and it is a periodic gL@" néar the time of distribution by the entity's board of directors
date. Anincome receipt or disbursement must be treated as acQ@UOther person or group of persons authorized to exercise powers
ing from day to day if its due date is not periodic or it has no digPa money or transfer property comparable to those of a corpo-
date. The portion of the receipt or disbursement accruing befGRtion’s board of directors.
the date of death or an income interest begins must be allocated t6l1) DISTRIBUTIONFROMTRUSTORESTATE. A trustee shall allo-
principa| and the balance must be allocated to income. cate to income an amount received as a distribution of income
(c) An item of income or an obligation is due on the date tfflom atrust or an estate in which the trust has an interest other than

payer is required to make a payment. If a payment date is fdeurchased interest, and shall allocate to principal an amount
stated, there is no due date for the purposes of this section. gg_ewed as a distribution of principal from such a trust or estate.
tributions to shareholders or other owners from an entity, 4& rustee purchases an interest in a trust that is an investment
defined in sub. (10), are due on the date fixed by the entity tity, or a decedent or donor transfers an interest in such a trust
determiningwho is entitled to receive the distribution or, if no datt @ trustee, sub. (10) or (24) applies to a receipt from the trust.
is fixed, on the declaration date for the distribution. A due date is(12) BUSINESSAND OTHERACTIVITIES CONDUCTEDBY TRUSTEE.
periodic for receipts or disbursements that must be paid at regé@r If & trustee who conducts a business or other activity deter-
intervalsunder a lease or an obligation to pay interest or if an entitjines that it is in thest interest of all the beneficiaries to account
customarily makes distributions at regular intervals. separately for the business or activity instead of accounting for it
(9) APPORTIONMENTWHEN INCOME INTERESTENDS. (@) In this @S part of the trust’s general accounting records, the trustee may
subsection, “undistributed income” means net income receiv@@intain separate accounting records for its transactions, whether
before the date on which an income interest ends. “Undistribufc10t its assets are segregated from other trust assets.
income”does not include an item of income or expense that is due(b) A trustee who accounts separately for a business or other
or accrued or net income that has been added or is required t8@vity may determine the extent to which its net cash receipts
added to principal under the terms of the trust. must be retained for working capital, the acquisition or replace-
(b) When a mandatory income interest ends, the trustee sH¥i offixed assets, and other reasonably foreseeable needs of the

pay to a mandatory income beneficiary who survives that date PYiness oactivity and the extent to which the remaining net cash

to the estate of a deceased mandatory income beneficiary wHES§IPtsare accounted for as principal or income in the trust's gen-
death causes the interest to end, the beneficiary’s share of&ff @ccounting records. If a trustee sells assets of the business or
undistributed incoméhat is not disposed of under the terms of th@her activity, other than in the ordinary course of the business or
trust unless the beneficiary has an unqualified power to rev ivity, the trustee, shall account for_the net amount received as
more than 5 percent of the trust immediately before the incolffé1cipal inthe trust's general accounting records to the extent the
interestends. In the latter case, the undistributed income from tigiStee determines that the amount received is no longer required
portion ofthe trust that may be revoked must be added to princigh the conduct of the business.

(c) When a trustee’s obligation to pay a fixed annuity or a fixed (€) Activities for which a trustee may maintain separate
fraction ofthe value of the trust's assets ends, the trustee shall g#gcounting records include:
rate the final payment if and to the extent required by applicable 1. Retail, manufacturing, service, and other traditional busi-
law to accomplish a purpose of the trust or its settlor relatingR@ss activities.
income, gift, estate, or other tax requirements. 2. Farming.

(10) CHARACTEROFRECEIPTS. (&) In this subsection, “entity” 3. Raising and selling livestock and other animals.
means a corporation, partnership, limited liability company, regu- 4. Management of rental properties.
lated investment company, real estate investment trust, CoOmmong - g, 4action of minerals and other natural resources.
trustfund, or any other organization in which a trustee has an inter- Timb .
est other than a trust or estate to which sub. (11) applies, a busines8: TIMPer operations. .
or activity to which sub. (12) applies, or an asset-backed security 7- Activities to which sub. (23) applies.

to which sub. (24) applies. (13) PrincIPAL RECEIPTS. A trustee shall allocate to principal:
(b) Except as otherwise provided in this subsection, a trusteg@a) To the extent not allocated to income under this section,
shall allocate to income money received from an entity. assets received from a transferor during the transferor’s lifetime,
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a decedent’s estate, a trust with a terminating income interest, ofa) The amount of the allocation would increase or decrease
a payer under a contract naming the trust or its trustee as beneft-income in an accounting period, as determined before the
ciary. allocation, by less than 10 percent.

(b) Money or other property received from the sale, exchange,(b) The value of the asset producing the receipt for which the
liquidation, or change in form of a principal asset, including readlocation would be made lisss than 10 percent of the total value
ized profit, subject to subs. (10) to (24). of the trust’s assets at the beginning of the accounting period.

(c) Amounts recovered from 3rd parties to reimburse the trust(18) DEFERREDCOMPENSATION,ANNUITIES, AND SIMILAR PAY-
because of disbursements described in sub. (26) (ajof.ather MenTs. (a) In this subsection, “payment” means a payment that
reasons to the extent not based on the loss of income. a trustee may receive over a fixed number of years or during the

(d) Proceeds of property taken by eminent domain, but a selifg-of one or more individuals because of services rendered or
rate avard made for the loss of income with respect to an accouptoperty transferred to the payer in exchange for future payments.
ing period during which a current income beneficiary had a mahhe term includes a payment made in money or property from the
datory income interest is income. payer’'sgeneral assets or from a separate fund created by the payer,

(e) Netincome received in an accounting period during whigkf!uding a private or commercial annuity, an individual retire-
there is no beneficiary to whom a trustee may or must distribi&nt account, and a pension, profit-sharing, stock-bonus, or
income. stock—ownership plan.

(f) Other receipts as provided in subs. (17) to (24). (b) To the extent that a payment is characterized as interest or

(14) RENTAL PROPERTY. To the extent that a trustee accounf, dividend or a payment made in lieu of interest or a dividend, a
for receipts from rental property in accordance with this subs fustee shall allocate it to income. The trustee shall allocate to
tion, the trustee shall allocate to income an amount receivedP4gcipal the balance of the payment and any other payment
rent ofreal or personal property, including an amount received ceived irthe same accounting period that is not characterized as
cancellation or renewal of a lease. An amount received ad'igrest a dividend, or an equivalent payment.

refundable deposit, including a security deposit or a deposit that(C) 1. In this paragraph, “plan income” means any of the fol-

is to be applied as rent for future periods, must be added to prifeWwing:

pal and held subject to the terms of the lease and is not availablea. With respect to payments received from a plan that main-
for distribution to a beneficiary until the trustee’s contractuaghins separate accounts or funds for its participants or account
obligations have been satisfied with respect to that amount. holders, such as defined contribution retirement plans, individual

(15) OBLIGATION TO PAY MONEY. (@) An amount received as'etirement accounts, Roth individual retirement accounts, and
interest, whether determined at a fixed, variable, or floating rag@me types of deferred compensation plans, either the amount of
on an obligation to pay money to the trustee, including an amotltg plan account or fund held for the benefit of the trust that, if the
received as consideration for prepaying principal, must be al@an account or fund were a trust, would be allocated to income
cated to income without any provision for amortization of prander pars. (b) and (d) for that accounting period, or 4 percent of
mium. the value of the plan account or fund on the first day of the

(b) A trustee shall allocate to principal an amount receivégcounting period.  The trustee shall, in his or her discretion,
from the sale, redemption, or other disposition of an obligation§g°0se the method of determining “plan income” under this subd.
pay money to the trustee more than one year after it is purchake@: and may change the method of determining “plan income
or acquired by the trustee, including an obligation whose purch&éler this subd. 1. a. for any subsequent accounting period.
price or value when it is acquired is less than its value at maturity. b. With respect to payments received from a plan that does not
If the obligation matures within one year after the trustee punaintain separate accounts or funds for its participants or account
chases oacquires it, an amount received in excess of its purchdsgders, such as defined benefit retirement plans and some types
price or its value when the trust acquires it must be allocatedofodeferred compensation plans, 4 percent of the total present
income. value of the trust’s interest in the plan as of the first day of the

(c) This subsection does not apply to an obligation to whi@§counting period, based on reasonable actuarial assumptions as
sub. (18), (19), (20), (21), (23), or (24) applies. determined by the trustee.

(16) INSURANCEPOLICIESAND SIMILAR CONTRACTS. (a) Except 2. For each accounting period of a trust in which the trust
as provided in par. (b), a trustee shall allocate to principal the pféceives a payment but no part of any payment is allocated to
ceeds of dife insurance policy or other contract in which the trugncomeunder par. (b), the trustee shall allocate to income that por-
or its trustee is named as beneficiary, including a contract than of the aggregate value of all payments received by the trustee
insures the trust or its trustee against loss for damage to, destiudhat accounting period that is equal to the amount of plan
tion of, or loss of title to, a trust asset. The trustee shall allociteome that is attributable to the trust's interest in the plan from
dividends on ainsurance policy to income if the premiums on thwhich payment iseceived for that accounting period. The trustee
policy are paid from income, and to principal if the premiums agfall allocate the balance of any payments to principal.
paid from principal. (d) If, to obtain an estate or gift tax marital deduction for an

(b) A trustee shall allocate to income proceeds of a contréigierest in a trust, a trustee must allocate more of a payment to
that insures the trustee against loss of occupancy or other usépgme than provided for by this subsection, the trustee shall allo-
an income beneficiary, loss of income, or, subject to sub. (12), I6&te to ncome the additional amount necessary to obtain the mari-

of profits from a business. tal deduction.
(c) This subsection does not apply to a contract to which sub.(€) This subsection does not apply to payments to which sub.
(18) applies. (29) applies.

(17) INSUBSTANTIAL ALLOCATIONS NOT REQUIRED. If a trustee (19) LiQUIDATING ASSET. (@) In this subsection, “liquidating
determines that an allocation between principal and incoragset” means an asset whose value will diminish or terminate
required by sub. (15) (b), (18), (19), (20), (21), or (24) is insubecause the asset is expected to produce receipts for a period of
stantial, the trustee may allocate the entire amount to principadited duration. The term includes a leasehold, patent, copyright,
unless one of the circumstances described in sub. (4) (c) appl®glty right, and right to receive payments during a period of
to the allocation. This power may be exercised by a cotrustearinrethan one year under an arrangement that does not provide for
the circumstances described in sub. (4) (d) and may be releasethpayment of interest on the unpaid balance. The term does not
the reasons and in the manner described in sub. (4) (e). An allacelude a payment subject to sub. (18), resources subject to sub.
tion is presumed to be insubstantial if: (20), timber subject to sub. (21), an activity subject to sub. (23),
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an asset subject to sub. (24), or any asset for which the trustalestantially of property that does not provide the surviving
establishes a reserve for depreciation under sub. (27). spouse with sufficient income from or use of the trust assets, and

(b) A trustee shall allocate to income 10 percent of the receifithe amounts that the trustee transfers from principal to income
from a liquidating asset and the balance to principal. under sub. (4) and distributes to the spouse from principal in
(20) MINERALS, WATER, AND OTHER NATURAL RESOURCES. (a) accordance with the terms of the trust are insufficient to provide

To the extent that a trustee accounts for receipts from an intef8§tSPouse with the beneficial enjoyment required to obtain the

in minerals or other natural resources in accordance with this s(iiitfital deduction, the spouse may require the trustee to make

section, the trustee shall allocate them as follows: property productive of income, convert property within a reason-

1t eceived s nominal dlayretal o nominal anmual I 9 Sercee e power confenes b eub, (1 @), Tne
on a lease, a receipt must be allocated to income. Y ’

. : : b) In cases not governed by par. (a), proceeds from the sale
2. If received from a production payment, a receipt must ( : " A ;
allocated tancome if and to the extent that the agreement creati other disposition of an asset are principal without regard to the

the production payment provides a factor for interest or its equi 'r?oudnt of income the asset produces during any accounting
lent. The balance must be allocated to principal. : . g
3. If an amount received as a royalty, shut-in-well payme%g (23) DERIVATIVES AND OPTIONS. (&) In this subsection, “deriv-

take—or—pay payment, bonus, or delay rental is more than no ve” means a contract or financial instrument or a combination

S ontracts and financial instruments that gives a trust the right
nal, 90 percent must be allocated to principal and the balanc (?)bligation to participate in some or all changes in the price of

Income. a tangible or intangible asset or group of assets, or changes in a

4. If an amount is received from a working interest or an¥e ‘arindex of prices or rates, or another market indicator for an
other interest not provided for in subd. 1., 2., or 3., 90 percentQlot or 4 group of assets.

the net amount received must be allocated to principal and the a(b) To the extent that a trustee does not account under sub. (12)

ance to income. : ) . o\
for transactions in derivatives, the trustee shall allocate to princi-

_(b) An amount received on account of an interest in water thal veceipts from and disbursements made in connection with
is renewable must be allocated to income. If the water is FrBse transactions.
al

renewable, 9percent of the amount must be allocated to princip (c) If a trustee grants an option to buy property from the trust

and the balance to income. whether or not the trust owns the property when the option is

(c) This subsection applies whether or not a decedent or d?gpé[nted, grants an option that permits another persseiltprop-
v;/]as_ extracngg mlneralst,),_water, ﬁr other natural resources befgfg g the trust, or acquires an option to buy property for the trust
the interest became subject to the trust. or an option to sell an asset owned by the trust, and the trustee or

(d) If atrust owns an interest in minerals, water, or other natugaherowner of the asset is required to deliver the asset if the option
resources on May7, 2005, the trustee may allocate receipts frofg exercised, an amount received for granting the option must be
the interest as provided in this subsection or in the manner usediRycated to principal. Aamount paid to acquire the option must
the trustee before May 17, 2005. If the trust acquires an intefigstpaid from principal. A gain or loss realized upon the exercise
in minerals, water, or other natural resources after May 17, 208ban option, including an option granted to a settlor of the trust for
the trustee shall allocate receipts from the interest as provideddivices rendered, must be allocated to principal.

this subsection. (24) ASSET-BACKED SECURITIES. (a) In this subsection,

(21) Timer. (a) To the extent that a trustee accounts fegsset-backed security” means an asset whose value is based
receiptsfrom the sale of timber and related products in accordanggon the right it gives the owner to receive distributions from the
with this subsection, the trustee shall allocate the net receiptsproceeds ofinancial assets that provide collateral for the security.

1. To income to the extent that the amount of timber removgHe term includes an asset that gives the owner the right to receive
from the land does not exceed the rate of growth of the timber dftom the collateral financial assets only the interest or other cur-
ing the accounting periods in which a beneficiary has a mandategyit return or only the proceeds other than interest or current
income interest. return. The term does not include an asset to which sub. (10) or

2. To principal to the extent that the amount of timbd8) applies.
removedrom the land exceeds the rate of growth of the timber or (b) If a trust receives a payment from interest or other current
the net receipts are from the sale of standing timber. return and from other proceeds of the collateral financial assets,

3. To income or principal or between income and principaltifie trustee shall allocate to income the portion of the payment that
the net receipts are from the lease of timberland or from a contithet payer identifies as being from interest or other current return
to cut timber from land owned by a trust, by determining trnd shall allocate the balance of the payment to principal.
amount of timber removed from the land under the lease or con-(c) If a trust receives one or more payments in exchange for the
tract and applying the rules in subds. 1. and 2. trust’s entire interest in an asset-backed security in one account-

4. To principal to the extent that advance payments, bonussg,period, the trustee shall allocate the payments to principal. If
and other payments are not allocated under subd. 1., 2., or 3a payment is one of a series of payments that will result in the liqui-

(b) In determining net receipts to be allocated under par. (@gtion of the trust's interest in the security over more than one
a trustee shall deduct and transfer to principal a reasonable am8Gf@unting period, the trustee shall allocate 10 percent of the pay-
for depletion. ment to income and the balance to principal.

(c) This subsection applies whether or not a decedent or trans{25) DISBURSEMENTSFROM INCOME. A trustee shall make the
feror was harvesting timber from the property before it becarffdlowing disbursements from income to the extent that they are
subject to the trust. not disbursements specified in sub. (5) (b) 2. or 3.

(d) If a trust owns an interest in timberland on May 17, 2005, (&) One-half of the regular compensation of the trustee and of
the trustee may allocate net receipts from the sale of timber @&y Person providing investment advisory or custodial services to
related products as provided in this subsection or in the manii trustee.
used by the trustee before May 17, 2005. If the trust acquires arfb) One-half of all expenses for accountings, judicial proceed-
interest intimberland after May 17, 2005, the trustee shall allocaitegs, or other matters that involve both the income and remainder
net receipts from the sale of timber and related products as pnterests.
vided in this subsection. (c) All of the other ordinary expenses incurred in connection

(22) PROPERTYNOT PRODUCTIVEOF INCOME. (&) If a marital with the administration, management, or preservation of trust
deduction is allowed for all or part of a trust whose assets congigiperty and the distribution of income, including interest, ordi-
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nary repairs, regularly recurring taxes assessed against principal,3. Disbursements made to prepare property for rental, includ-
and expenses of a proceeding or other matter that concernsipg-tenant allowances, leasehold improvements, and brokers’
marily the income interest. commissions.
(d) Recurring premiums on insurance covering the loss of a 4. Periodic payments on an obligation secured by a principal
principal asset or the loss of income from or use of the asset.asset tdhe extent that the amount transferred from income to prin-
(26) DISBURSEMENTSFROM PRINCIPAL. (@) A trustee shall cipal for depreciation is less than the periodic payments.

make the following disbursements from principal: 5. Disbursements described in sub. (26) (a) 7.
1. The remaining one—-half of the disbursements described in(c) If the asset whose ownership gives rise to the disburse-
sub. (25) (a) and (b). ments becomes subject to a successive income interest after an

2. All of the trustee’sompensation calculated on principal af’come interest ends, a trustee may continue to transfer amounts
a fee for acceptance, distribution, or termination, and disburf@m income to principal as provided in par. (a).

ments made to prepare property for sale. (29) IncomETAXES. (a) A tax required to be paid by a trustee
3. Payments on the principal of a trust debt. based on receipts allocated to income must be paid from income.

4. Expenses of a proceeding that concerns primarily princi- (?) A tax required to be paid by a trustee based on receipts allo-
pal, including a proceeding to construe the trust or to protect #f€d to principal must be paid from principal, even if the tax is
trust or its property. called an income tax by the taxing authority.

5. Premiums paid on a policy of insurance not described in(C) A tax required to be paid by a trustee on the trust's share of
sub. (25) (d) of which the trust is the owner and beneficiary. N €ntity’s taxable income must be paid proportionately:

6. Estate, inheritance, and other transfer taxes, including peP_ 1. From income to the extent that receipts from the entity are
alties, apportioned to the trust. allocated to income.

7. Disbursements related to environmental matters, including 2- From principal to the extent that: o
reclamation, assessing environmental conditions, remedying and@. Receipts from the entity are allocated to principal.
removing environmental contamination, monitoring remedial b. The trust’s share of the entity’s taxable income exceeds the
activities and the release of substances, preventing future releésias receipts described in subds. 1. and 2. a.
of substances, collecting amounts from persons liable or poten{d) For purposes of this subsection, receipts allocated to princi-
tially liable for the costs of those activities, penalties imposegl or income must be reduced by the amount distributed to a
under environmental laws or regulations and other paymessneficiary from principal or income for which the trust receives
made to comply with those laws or regulations, statutory or comdeduction in calculating the tax.
mon law claims by 3rd parties, and defending claims based 030y ApjusTMENTSBETWEEN PRINCIPAL AND INCOME BECAUSE
environmental matters. OFTAXES. (a) A fiduciary may make adjustments between princi-

(b) If a principal asset is encumbered with an obligation thgal and income to offset the shifting of economic interests or tax
requires income from that asset to be paid directly to the creditegnefits between income beneficiaries and remainder beneficia-
the trustee shall transfer from principal to income an amount eqties which arise from:
to the income paid to the creditor in reduction of the principal bal- 1 Elections and decisions, other than those described in par.
ance of the obligation. (b), that the fiduciary makes from time to time regarding tax mat-

(27) TRANSFERS FROM INCOME TO PRINCIPAL FOR DEPRECt  ters.

ATION. (&) In this subsection, “depreciation” means a reduction 2 An income tax or any other tax that is imposed upon the
in value due to wear, tear, decay, corrosion, or gradual obsolggaciary or a beneficiary as a result of a transaction involving or
cence of a fixed asset having a useful life of more than one yeasistribution from the estate or trust.

(b) Atrustee may transfer to principal a reasonable amount of 3. The ownership by an estate or trust of an interest in an entity
the net cash receipts from a principal asset that is subjeci§ose taxable income, whether or not distributed, is includable in
depreciation, but may not transfer any amount for depreciatioftie taxable income of the estate or trust or of a beneficiary.

1. Of that portion of real property used or available for use by (b) If the amount of an estate tax marital deduction or charita-
a beneficiary as a residence or of tangible personal property hsilslcontribution deduction is reduced because a fiduciary deducts
or made available for the personal use or enjoyment of a bengfi-amount paid from principal for income tax purposes instead of
clary. deducting iffor estate tax purposes, and as a result estate taxes paid

2. During the administration of a decedent’s estate. from principal are increased and income taxes paid by an estate,

3. Under this subsection if the trustee is accounting under stigst, or beneficiary are decreased, each estate, trust, or benefi-
(12) for the business or activity in which the asset is used. ciary that benefits from the decrease in income tax shall reimburse

(c) An amount transferred to principal need not be held a%h principal from which the increase in estate tax is paid. The
separate fund. otal relmbursem_en.t must equal the increase in the estate tax to the

extentthat the principal used to pay the increase would have quali-

(28) TRANSFERSFROMINCOME TOREIMBURSEPRINCIPAL. (&) If  fied for a marital deduction or charitable contribution deduction
a trustee makes or expects to make a principal disbursemgifttor the payment. The proportionate share of the reimburse-
described in this subsection, the trustee may transfer an apprapnt for each estate, trust, or beneficiary whose income taxes are
ate amount from income to principal in one or more accountiRgyyced must be the same as its proportionate share of the total
periods to reimburse principal or to provide a reserve for futuj@crease in income tax. An estate or trust shall reimburse princi-
principal disbursements. pal from income.

(b) Principal disbursements to which par. (a) applies include (31) Limits onLiaBILITY. () If atrustee sends to all beneficia-
the following, but only to the extent that the trustee has not beg&s a written communication relating to the trust, any action
and does not expect to be reimbursed by a 3rd party: against the trustee that is based on the subject of the written com-

1. An amount chargeable to income but paid from principalunication shall be commenced within 2 years after the trustee
because it is unusually large, including extraordinary repairs. sends the written communication or be barred.

2. A capital improvement to a principal asset, whether in the (b) 1. A written communication is sent to a sui jbeseficiary
form of changes to an existing asset or the construction of a newthe date on which the written communication is delivered per-
asset, including special assessments. sonally tothe sui juris beneficiary or on the date on which the writ-
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ten communication is postmarked if mailed to the sui juris benefirould aid the efficient administration of the trust or is otherwise
ciary at his or her last-known address. in the best interests of the beneficiaries. Such order may be condi-
2. A written communication is sent to a beneficiary who is nbened onthe appointment of a trustee in the state to which the trust
a sui juris beneficiary on the date on which the written commig-to be removed and shall be subject to such other terms and con-
nication is delivered personally to the beneficiapgsent or legal ditions as the court deems appropriate for protection of the trust
guardian or on the date on which the written communicationpgopertyand the interests of the beneficiaries. Upon receipt of sat-
postmarked if mailed to the beneficiary’s parent or legal guarditgactory proof of compliance with all terms and conditions of the

at his or her last—known address. order, the court may discharge the local trustee from further
(c) The identity of all of the beneficiaries shall be determindgSponsibility in the administration of the trust.
on the date on which the written communication is sent. (2) RemovaL TO THIS sTATE. Unless the creating instrument

(d) Paragraph (a) does not apply to an action based on fr§Qtains an express prohibition against removal or provides a
or misrepresentation with respect to the written communicatiofeéthod for removal, a court may, upon the petition of a foreign

History: 1971 c. 40; 1977 c. 408; 1983 a. 189: 1985 a. 37; 1987 a. 27; 1987 a. Hatstee or beneficiary with the consent of the trustee, appoint a
s.53; 1991 a. 39; 1993 a. 112, 160; 1997 a. 188; 1999 a. 85; 2005 a. 10, 216. |local trustee to receive and administer trust property presently
. being administered in another state. The local trustee may be
701.21 Income payments and accumulations. (1) Dis-  yeqyired to give bond conditioned on the faithful performance of
TRIBUTION OF INCOME. Except as otherwise determined by theis or her duties or to meet any other conditions required by a court

trustee or a court under s. 701.20 (4g) with respect to unitrust iSghe other state before permitting removal of the trust to this
tributions, if a beneficiary is entitled to receive income from

etict ; . %ate.
trust, but the creating instrument fails to specify how frequentlyyisiory: 1977 c. 449 s. 497: 1993 a. 486.
it is to be paid, the trustee shall distribute at least annually the

income to which such beneficiary is entitled. 701.24 Applicability. (1) Except as otherwise provided in
(2) PERMITTED ACCUMULATIONS. No provision directing or sub.(3) and s. 701.19 (9) (a), ss. 701.01 to 701.19, 701.21, 701.22,
authorizing accumulation of trust income shall be invalid. and 701.23 are applicable to a trust existing on July 1, 1971, as

(3) CHARITABLE TRUST ACCUMULATIONS. A trust Containing a We" as arust created after SU(.:h Qate, and shall ngern trustees act-
direction or authorization to accumulate income from propert§g under such trusts. If application of any provision of ss. 701.01
devoted to a charitable purpose shall be subject to the gen&af01.19, 701.21, 701.22, and 701.23 to a trust in existence on
equitable supervision of the court with respect to any such ac&ygust 1, 1971, is unconstitutional, it shall not affect application
mulation of income, including its reasonableness, amount a@fcthe provision to a trust created after that date.
duration. (2) Section 701.20 applies to every trust or decedent’s estate

(4) DISPOSITION OF ACCUMULATED INCOME. Income not €Xisting on May 17, 2005, and to every trust or decedent’s estate
required to be distributed by the creating instrument, in ti§éeated or coming into existence after that date, except as other-
absence of a governing provision in the instrument, may in thése expressly provided in s. 701.20 or by the decedent’s will or
trustee’s discretion be held in reserve for future distribution B terms of the trust. With respect to a trust or decedent's estate
income or be added to principal subject to retransfer to incomeeafsting on May 17, 2005, s. 701.20 (5) to (30) shall apply at the
the dollar amount originally transferred to principal; but at the tdpeginning of the trust's or estate’s first accounting period, as
mination oftheincome interest, any undistributed income shall béefined in s. 701.20 (2) (a), that begins on or after May 17, 2005.
distributed as principal. (3) Sections 701.06 (6) (b), (c), and (d) and 701.19 (10) are

History: 2005 a. 10. applicable to a trust existing on April 11, 2006, as well as a trust
o . . ] . created after that date, and shall govern trustees acting under such
701.22 Distributions 'in kind by trustees; marital trusts. If application of any provision of s. 701.06 (6) (b), (c), or

bequests. In case of a division of trust assets into 2 or moLrhg or 701.19 (10) to a trust in existence on April 11, 2006, is
trusts orshares, any distribution or allocation of assets as an eq %‘constitutional, it shall not affect application of the provision to
alent of a dollar amount fixed by formula or otherwise shall B€;,,st created after that date.

made at current fair market values unless the governing instrUsisiory: 1971 c. 66; 1977 c. 309; 2005 a. 10, 216.

ment expressly provided that another value may be used. If the

governing instrument requires or permits a different value to 61.25 Applicability of general transfers at death pro-

used, all assets available for distribution, including cash, shaidkions. Chapter 854 applies to transfers at death under trust
unless otherwise expressly provided, be so distributed that th&truments.

assets, including cash, distributed as such an equivalent will beistory: 1997 a. 188.

fairly representative of the net appreciation or depreciation in th&Visconsin's New Probate Code. Erlanger. Wis. Law. Oct. 1998.

value ofthe available property on the date or dates of distribution. ) )

A provision in the governing instrument that the trustee may f91.26 Disclaimers of nonprobate transfers. (1) A
values for purposes of distribution or allocation does not of itséfcipient may disclaim, under s. 854.13, any of the following:
constitute authorization to fix a value other than current fair mar- (@) All or part of an interest in a joint tenancy, upon the death
ket value. of another joint tenant.

_The valuation of assets for distribution is the current market value at the time of (b) All or part of an interest in survivorship marital property,
distribution. Estate of Naulin, 56 Wis. 2d 100, 201 N.W.2d 599 (1972). upon the death of the other spouse.

701.23 Removal of trusts. (1) RemMovAL ToFoREIGNJURIS  (C) All or part of an interest that is created by a nontestamentary
picTIoN. Unless the creating instrument contains an express pitstrumentand transferred at death, upon the death that causes the
hibition or provides a method of removal, a circuit court havirigansfer.

jurisdiction of atrust created by a will admitted to probate in such (d) All or part of any other interest transferred under a govern-
court mayupon petition of a trustee or a beneficiary with the comAg instrument, as defined in s. 854.01 (2).

sent of the trustee and after a hearing as to which notice has begi2) A recipient may disclaim, under s. 700.27, all or part of any

given to the trustee and other interested persons, order removah@frest transferred under an inter vivos governing instrument, as
such trust to another state where the court finds that such remeldined in s. 700.27 (1) (c).

is in accord with the express or implied intention of the settlor,History: 1997 a. 188; 2005 a. 216.
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