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2009 WISCONSIN ACT 24

AN ACT to renumber and amen@i68.26:t0 amendd11.01 (4) (b), 972.08 (2) and 978.045 (1r) (intro.): ancteate
895.46 (9), 968.26 (1), 968.26 (2) (a), (b) and (d) and 978.045 (1r) (i) of the statiatasy to: judicial discretion
in certain John Doe proceedings and the provision of attorney representation of state employees at John Doe proceed-
ings.

The people of the state of Wisconsin, represented in 2. The diicer or employee is not convicted of a crime
senate and assembly, do enact as follows: arising from the conduct that is the subject of the criminal
complaint issued under s. 968.26 (2) (d).
SecTioN 1. 895.46 (9) of the statutes is created to SecTioN 2. 911.01 (4) (b) of the statutes is amended
read: to read:
895.46(9) (a) The state shall reimburse a statie@f 911.01(4) (b) Grand jury; John Doe proceedings.
or state employee for reasonable attorney fees and costBroceedings before grand juries or a John Doe proceed-
incurred bythe officer or employee in connection with a ing under s. 968.26
JohnDoe proceeding under s. 968.26 (2) arising from the ~ Section 3. 968.26 of the statutes is renumbered
officer’s or employee’s conduct in the performance of 968.26 (2) (am) and amended to read:

official duties if all the following apply: 968.26(2) (am) If a person who is not a district attor-
1. The officer or employee was acting within the ney complains to a judge that he or she has reason to
scope of his or her employment. believethat a crime has been committed within-his-or her

2. The diicer or employee is not convicted of a crime the judge’sjurisdiction, the judge shall refer the com-
arising from the conduct that is the subject of any crimi- plaint to the district attorney or, if the complaint may
nal complaint issued under s. 968.26 (2) (d). relate to the conduct of the district attorney, to another

(b) The state shall reimburse a state officer or stateprosecutor under s. 978.045.
employedor reasonable attorney fees and costs incurred () In a proceeding convened under par. (b), the judge
by the officer or employee in defending a criminal com- shall subpoena arekamine-the-complainaohder oath
plaintissued under s. 968.26 (2) (d) arising from the offi- the complainanand any witnesses-produced-by-him or
cer's or employee’s conduct in the performance of offi- her-and-may,-and-at the request-of the district-attorney

cial duties if all of the following apply: shall—subpoena-and-examine—other-witneskast the
1. The officer or employee was acting within the judge determines to be necessary and appropigate
scope of his or her employment. ascertain whether a crime has been committed and by
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whomcommitted. _The judge shall consider the credibil- gative reports, the records and case files of the district
ity of testimony in support of and opposed to the person’s attorney, and any other written records that the judge
complaint. finds relevant.

(3) The extent to which the judge may proceed-inthe  (d) In a proceeding convened under par. (b), the judge
anexamination under sub. (1) or (@)within the judge’s may issue a criminal complaint if the judge finds suffi-
discretion. The examination may be adjourned and maycient credible evidence to warrant a prosecution of the
be secret. Any witness examined under this section maycomplaint. The judge shall consider, in addition to any
have counsel present at the examination but the counsefestimony under par. (c), the law enforcement investiga-
shall not be allowed to examine his or her client, cross-tive reports, the records and case files of the district attor-
examine other witnessesr, argue before the judge—fit  ney, and any other written reports that the judge finds
appears-p#ebab}&#em%esﬂm@ny—gwenmap&cr|mere|evam_
has-been-committed-and-who-committed-it, the-complaint  gecrion 6. 972.08 (2) of the statutes is amended to
ma%beredueed%wnnngﬂaﬁdérgnedranm%nﬂed; and reaq:
thereupon-a-warrantshall-issuefor-the-arrest-of the 972 082) Whenever a witness attending in any court
aceused.Subject to s. 971.23, if the proceeding is secret, yjg| or appearing before any grand jury or John Doe
the record of the proceeding and the testimony taken shallyestigatiorunder s. 968.26ils or refuses without just
not be open to inspection by anyone except the districtcase tqomply with an order of the court under this sec-
attorneyunless it is used by the prosecution at the prelim- o ¢ give testimony in response to a question or with
inary hearing or t_he trial of the accused and then_only torespect to any matter, the court, upon such failure or
the extent that it is so used. A court, on the motion of ,6f,s41 omwhen such failure or refusal is duly brought to
district a_lttorney, may compel a person to testlfy O Pro- jts attention, may summarily order the witness'’s confine-
duce evilence _under S 97.2'08 .(1)' The person is IMMUNE yent at a suitable place until such time as the witness is
from prosecution as provided in s. 972.08 (1), subject 1o, ;ing 1o give such testimony or until such trial, grand

the restrictions under s. 972.085. . . L .
. jury term,or John Doe investigation under s. 96826
reaiECTION 4. 968.26 (1) of the statutes is created to concluded but in no case exceeding one yearpeXon
) confinedunder this section shall be admitted to bail pend-

968.26(1) If a d.'St”Ct attorney requests a Jud_ge o ing the determination of an appeal taken by the person
convene a proceeding to determine whether a crime ha§rom the order of confinement

been comiitted in the court’s jurisdiction, the judge shall : .
convene a proceeding described under sub. (3) and shall SEST'ST 7 %7_8'045 (r) (intro.) of the statutes is
subpoenand examine any witnesses the district attorney amended to read. .

identifies. 978.0451r) (intro.) Any judge of a court of record,

SecTioN 5. 968.26 (2) (@), (b) and (d) of the statutes by an order entered in the record stating the cause for it,
are created to read: ' may appoint an attorney as a special prosecutor to per-

968.26(2) (a) Except in par. (am), in this subsection, form, for the time being, or_for_the trial of the accused per-
“district attorney” includes a prosecutor to whom the SOM the duties of the district attorney. An attorney
judge has referred the complaint under par. (am). appomtedmgjerl this subsection shfall have all of the.pow-

(b) If a district attorney receives a referral under par. €S Of the district attorney. The judge may appoint an
(am),the district attorney shall, within 90 days of receiv- attorney as apecial prosecutor at the request of a district
ing the referral, issue charges or refuse to issue chargesttorney to assist the district attorney in the prosecution
If the district attorney refuses to issue charges, the district.Of persons charged with a crime, in grand weed-
attorney shall forward to the judge in whose jurisdiction 1ngs or John Doe proceedings under s. 968i@6oro-
the crime has allegedly been committed all law enforce- ceedings under ch. 980, or in investigations. The judge
ment investigative reports on the matter that are in themay appoint an attorney as a special prosecutor if any of
custody othe district attorney, his or her records and case the following conditions exists:
files on the matter, and a written explanation why he or ~ SECTION 7e.978.045 (1r) (i) of the statutes is created
she refused to issue charges. The judge may require a la@ read:
enforcemenagency to provide to him or her any investi- 978.0451r) (i) A judge determines that a complaint
gativereports that the law enforcement agency has on thereceived under s. 968.26 (2) (am) relates to the conduct
matter. The judge shall convene a proceeding asof the district attorney to whom the judge otherwise
describedinder sub. (3) if he or she determines that a pro- would refer the complaint.
ceeding is necessary to determine if a crime has been SecTion 8.Initial applicability.
committed. When determining if a proceeding is neces- (1) This act first applies to complaints made on the
sary,the judge may consider the law enforcement investi- effective date of this subsection.




