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1997 WISCONSIN ACT 215

AN ACTtocreate20.143 (2) (hm), 76.635 and subchapter Il of chapter 560 [precedes 560.30] of the stktibes;

to: creating a certified capital company program for companies that make certain types of investments, providing
tax credits to persons who make certain investments in certified capital companies, granting rule—making authority
and making an appropriation.

The people of the state of Wisconsin, represented in ments exceeds the insurer’s qualified investments in the

senate and assembly, do enact as follows:

SecTion 1. 20.143 (1) (hm) of the statutes is created

to read:
20.143(1) (hm) Certified capital companiesAll

taxable year before the insurer first claimed the credit un-
der this section, whichever is less.

(3) CARRY-FORWARD. If the credit under sub. (2) is not
entirely offset against the fees under s. 76.60, 76.63,
76.65 or 76.66 otherwise due, the unused balance may be

moneys received under subch. Il of ch. 560 for the costcarried forward and credited against those fees in the fol-

of administering subch. Il of ch. 560.

SecTION 2. 76.635 of the statutes is created to read:

76.635 Credit. (1) DeriniTIoNs. In this section:

(a) “Certified capital company” has the meaning giv-
enins. 560.30 (2).

(b) “Certified capital investment” has the meaning
given in s. 560.30 (4).

(c) “Investment date” has the meaning given in s.

560.30 (6).

(d) “Investment pool” has the meaning given in s.
560.30 (7).

(e) “Qualified investment” has the meaning given in
s. 560.30 (11).

(2) CrebiT. Aninsurer that makes a certified capital

lowing years to the extent that it is not offset by those fees
otherwise due in all the years between the year in which
the investment was made and the year in which the carry—
forward credit is claimed.

(4) RecaPTURE. (a) If a certified capital company is
decertified, or an investment pool is disqualified, under
s. 560.37 before the certified capital company fulfills the
investment requirement under s. 560.34 (1m) (a) 1. with
respect to the investment pool, any insurer that has re-
ceived a credit under this section with respect to that in-
vestment pool shall repay that credit to the commissioner
of insurance, for deposit in the general fund, and may not
claim more credit in respect to that investment pool.

(b) If a certified capital company fulfills the invest-

investment may credit against the fees due under s. 76.60ment requirement under s. 560.34 (1m) (a) 1. with respect
76.63, 76.65 or 76.66, for 10 years beginning with the to an investment pool but the certified capital company
year of the investment, either 10% of that investment or is decertified, or an investment pool is disqualified, under
the amount by which the sum of the insurer’s certified s.560.37 before the certified capital company fulfills the
capital investments and the insurer’s qualified invest- investment requirement under s. 560.34 (1m) (a) 2. for

* Section 991.11, V¥consINSTATUTES 1995-96: Effective date of acts. “Every act and every portion of an act enacted by the legislature over
the governor’s partial veto which does not expressly prescribe the time when it takes effect shall take effect on thiesddatafdépublication
as designated” by the secretary of state [the date of publication may not be more than 10 working days after the daengf enactm
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thatinvestment pool, any insurer that has received a cred
it under this section with respect to that investment pool
shall repay all credits that were claimed for taxable years
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(6) “Investment date” means, with respect to each in-
vestment pool, the date on which the last certified capital
thatis part of that investment pool was invested in the cer-

after the taxable year that includes the 3rd anniversary oftified capital company.

the investment date of the investment pool and may claim

(7) “Investment pool” means the aggregate of all in-

no more credits for taxable years after the taxable yearvestments of certified capital in a certified capital compa-
that includes the 3rd anniversary of the investment dateny that are made as part of the same transaction, except

of the investment pool.

(5) SaLE oFcreDIT. Aninsurer may sell a creditunder
this section to another insurer that is subject to taxation
under this subchapter if the insurer notifies the commis-
sioner of insurance of the sale and includes with that noti-
fication a copy of the transfer documents.

(6) NULLIFICATION OF CREDIT PRECLUDED. This state

may not impose a new tax or change an existing tax in or-

der to nullify the credit created under this section.
SecTioN 3. Subchapter Il of chapter 560 [precedes
560.30] of the statutes is created to read:
CHAPTER 560
SUBCHAPTER I
CERTIFIED CAPITAL COMPANIES

560.30 Definitions. In this subchapter:

(1) “Affiliate” means, with respect to a certified capi-
tal company or a certified investor, any of the following:

(@) A person who, directly or indirectly, owns, con-
trols, or holds power to vote, 10% or more of the out-
standing voting securities or other voting ownership in-
terests of the certified capital company or certified
investor.

(b) A person, 10% of whose outstanding voting secu-
rities or other voting ownership interests are directly or
indirectly owned, controlled or held with power to vote
by the certified capital company or certified investor.

(c) A person directly or indirectly controlling, con-
trolled by, or under common control with, the certified
capital company or certified investor.

(d) A partnership in which the certified capital com-
pany or certified investor is a general partner.

(e) Apersonwho is an officer, director or agent of the
certified capital company or certified investor, or is an
immediate family member of such an officer, director or
agent.

(2) “Certified capital company” means a person that

that investments received more than 30 days apart may
not be considered part of the same investment pool.

(8) “Qualified business” means a business which is
a qualified business under s. 560.33.

(9) “Qualified debt instrument” means a debt instru-
ment that a certified capital company issues at par value
or at a premium; that has an original maturity date of at
least 5 years from the date on which it was issued; that has
arepayment schedule that is no faster than a level princi-
pal amortization and, until the certified capital company
may make distributions other than qualified distribu-
tions, the interest, distribution or payment features of
which are not related to the certified capital company’s
profitability or the performance of its investment portfo-
lio.

(10) “Qualified distribution” means a distribution or
payment by a certified capital company to its equity hold-
ers for any of the following:

(a) The costs of forming, syndicating, managing or
operating the certified capital company.

(b) An annual management fee that does not exceed
2.5% of the certified capital company’s total certified
capital.

(c) Reasonable and necessary fees paid for profes-
sional services related to the operation of the certified
capital company.

(d) A projected increase in federal or state taxes, in-
cluding penalties and interest on those taxes, of the equity
owners of the certified capital company if those amounts
are related to the certified capital company’s ownership,
management or operation.

(11) “Quialified investment” means an investment in
a qualified business by a certified capital company that
meets the requirements under s. 560.34 (1).

560.31 Certification of certified capital compa-
nies. (1)ApprLicaTioN. The department shall promulgate

has been certified by the department under s. 560.31 andules establishing procedures under which a person may

that has not been decertified under s. 560.37 (3) or (3m).

(3) “Certified capital company tax credit” means the
tax credit under s. 76.635.

(4) “Certified capital investment” means an invest-
ment in a certified capital company that is certified under
S. 560.32 (2) and that fully funds either the investor’s eq-
uity interest in a certified capital company, a qualified

debtinstrument that a certified capital company issues, or

both.
(5) “Certified investor” means a person who makes
a certified capital investment.

apply to become a certified capital company. The depart-
ment shall grant or deny an application for certification
under this section within 30 days of the date of applica-
tion. If the department denies certification, the depart-
ment shall include with the denial a detailed description
of the grounds for the refusal, including suggestions for
removal of those grounds.

(2) REQUIREMENTSFOR CERTIFICATION. The depart-
ment shall certify a person as a certified capital company
if the department determines that all of the following
conditions have been met:
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(&) The person is a partnership, corporation, trustor  (b) The department may certify an investment under
limited liability company, whether organized for profitor  this subsection only if, after the certification, the depart-
not for profit, that has as its primary business activity the ment will not have certified a total of more than
investment of cash in qualified businesses. $50,000,000 in investments under this subsection.

(b) The person has a networth, atthe time of applica- () Prior to the first day of the 13th month beginning
tion, of at least $500,000 and has at least $500,000 inafter the effective date of this paragraph .... [revisor in-
cash, cash equivalents and marketable securities. serts date], the department may not certify an investment

(c) The directors, officers, general partners, trustees, ynder this subsection if, after the certification, the inves-

managers or members or persons having a similar funcyqy, together with all affiliates of the investor, would have
tion are familiar with the requirements of this subchapter. \, 5 than $10.000,000 in certified capital investments.
(d) At least 2 officers, directors, general partners, ) 1t aq 4 result of the limitations under par. (b) or

trustees, managers or members each have at least 2yea(§), the department may not certify the full amount re-

of e{é@’%;'ﬁg;i:g;ﬁi;s?;gj d((:e?jplitr?lalrr:gﬁftgi'ng material quested in applications for certified capital investments
involving the sale of securities ,the statement required submitted under par. (a), the department shall allocate the
’ amounts available for certification in order of priority

under s. 560.32 (1). : - )
() The perso(n )has paid a nonrefundable application based on the date on which the application was filed. If

fee of $7,500. the amounts available for certification are insufficient to

560.32 Investments in certified capital companies. ~ Certify the full amount of all applications for certified
(1) REQUIRED DISCLOSURESIN SECURITIES OFFERINGS. capital investments that are submitted on the same day,

Any offering material involving the sale of securities of the department shall prorate the available amount on the
a certified capital company shallinclude all of the follow- basis of the amount that the investor has committed to in-
ing statements: vest in the certified capital company under par. (a).
(a) “By authorizing the formation of a certified capi- (3) LIMITATION ON CERTIFIED INVESTOR INVESTMENT.
tal company, the state does not necessarily endorse thé certified investor may not, individually, or with or
quality of management or the potential for earnings of the through one or more affiliates, own 10% or more of the
company and is not liable for damages or losses to a certiequity securities in, be a general partner or manager of,
fied investor in the company. Use of the word “certified” or otherwise control the investments of the certified capi-
in an offering is not a recommendation or endorsement oftal company. This subsection does not preclude a certi-
the investment by the State of Wisconsin Department of fied investor from exercising its legal rights and reme-
Commerce.” dies, including interim management of a certified capital
(b) “Investments in a prospective certified capital company, in the event that a certified capital company is

company prior to the time the company is certified are not jn default of its statutory or contractual obligations to the
eligible for a certified capital company investment credit ¢grtified investor.

under section 76.635 of the Wisconsin Statutes. Invest- 560 33 Qualified businesses. (XDUALIFICATIONS.
ments in a certified capital company are not eligible for A pysiness is a qualified business if all of the following

a certified capital company investment credit under Sec-oqyjirements are met as of the time that a certified capital
't|on 76.635 (_)f the V¥!sgons:]|n Statutgs UQIGeOSZ t2he2pr0|f30ks‘e ompany, or any affiliate of the certified capital compa-
Investment is certified under section .32 (2) of the ny, makes its first investment in the business:

Wisconsin Statutes before the investment is made. In the (a) The business is headquartered in this state and its
event that certain statutory provisions are violated, the . * . . L
principal business operations are located in this state.

state may require forfeiture of unused certified capital (am) The business is in need of venture capital and
company investment credits and repayment of used certi- b

fied capital company investment credits.” is unable to obtain conventional financing, as defined by
(2) CERTIFICATION OF CERTIFIED CAPITAL INVEST- the department_by rule.
MENTS. (@) A person may apply to make a certified capital ~ (P) The business has no more than 100 employes, at
investment in a certified capital company by providing '€a@st 75% of whom are employed in this state.
notice under this paragraph to the department on a form  (€) During its 2 most recent fiscal years, the business
specified by the department. The notice shall include thehad, together with all of its consolidated affiliates, an av-
name of the person, the name of the certified capital com-erage annual net income, after federal income taxes and
pany, the amount of the investment and any other in-€xcluding any carry—over losses, of not more than
formation specified by the department. The notice shall $2,000,000, as determined in accordance with generally
also include an undertaking by the person to make the in-accepted accounting principles.
vestment within 5 days after the department notifies the  (d) The business has, together with its consolidated
person that the investment has been certified. affiliates, a net worth that is not in excess of $5,000,000.
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(e) The business is not predominantly engaged in  (1m) QUALIFIED INVESTMENT SCHEDULE. (&) A certi-
professional services provided by accountants, lawyersfied capital company shall ensure that each of its invest-

or physicians. ment pools makes qualified investments according to the
() The business is not engaged in the developmentfollowing schedule:
of real estate for resale. 1. Within 3 years after the investment date for a par-

(9) The business is not engaged in banking or lendingticular investment pool, at least 30% of the investment
and does not make any loans to, or investments in, certipool shall be placed in qualified investments.
fied capital companies. _ 2. Within 5 years after the investment date for a par-
_ (2) DEF’ARTMENTOPINIONSAND EXCEPTIONS. A certl- ticular investment pool, at least 50% of the investment
fied capital company may, prior to making an investment pool shall be placed in qualified investments.
in a specific busmess,_reque;t a v_vrltt_en opinion fror_n the  (b) The proceeds of all capital of a qualified invest-
department that a business in which it proposes to inveSiment returned to a certified capital company by a quali-
isaqua“ﬁed business. Ifthe department determines thatfled business may be placed in new qual|f|ed invest_
the business meets the reqyiremenjs under.sub. (1), thehents, which shall count toward the percentage
department shall issue a written opinion stating that the requirements under par. (a) and s. 560.36 (3). The depart-
business is a qualified business. _ _ ment shall promulgate rules governing the extent to
560.34 Operation of certified capital companies.  \yhich a reinvestment of proceeds from the sale of a quali-
(1) QUALIFIED INVESTMENTSREQUIREMENTS. In order for - fiaq investment in a qualified business may be counted
a certified capital company to prevent disqualification (5 ard the percentage requirements under par. (a) and ss.
under s. 560.37 of an investment pool, the certified capi- 55 3¢ (3) and 560.37 (3m) (a) 2. These rules may pro-
tal company shall ensure that the investment pool make%/ide that reinvested proceeds from the sale of short—term
qualified mvestment; n accord_ance W'Fh thg SChedUIeinvestments shall be only partially counted toward the
under sub. (Im). Aninvestmentis a qualified investment percentage requirements under par. (a) and ss. 560.36 (3)
if the investment meets all of the following requirements: and 560.37 (3m) (a) 2. The rules may also provide that
(_a) The investment s a cash investment in gqualified proceeds from the sale of an investment in a qualified
busine:i f:rjir;e ggcr:ﬁrr]i?sifot;znyuoafli;iheedfgltljcs)\il:]lggs. business that are reinvested in that qualified business, or
2' Adek?t se{:urit of}':he ual?ﬁed business ifthé debt &7 affiliate of that qualified business, shall be only par-
) . y q . tially counted toward the percentage requirements under
has a maturity of at least 5 years and if one of the follow- par. (a) and ss. 560.36 (3) and 560.37 (3m) (a) 2
g ;:oq_dhl'go dn:bltsi;,nf:secure d (2) NoNnQuUALIFIED INVESTMENTS. All certified capital
b. The debtis convertible into equity securities or eg- mve}:[stdm.ents 'T.f"?‘ (Zje.rtlfledtcapﬁal com%an%/ trdat are nottln(-j
uity participation instruments such as options or war- vested In qualilied Investments may be ne'd oF INVeste:
by the certified capital company as it considers appropri-

rants. o . .
(b) As a condition of the investment, the qualified ate, except that a certified capital company may not in-

business agrees not to use the proceeds from the invest/€St certified capital investments in an insurance compa-
ment for the purpose of relocating its operations. ny or in an affiliate of an insurance company. .

(c) As a condition of the investment, the qualified  (3) DIVERSIFICATION REQUIREMENT. A certified capi-
business agrees, as long as the certified capital corporat® company may not make a qualified investment in a

tion continues to hold the investment, not to relocate its Person if, at the time of the investment, more than 15%
headquarters out of this state. of the total certified capital of the certified capital compa-

(d) As a condition of the investment, the qualified NY would be invested in that person and affiliates of that

business agrees, as long as the certified capital corporaP€rson.

tion continues to hold the investment, to maintain at least ~ (4) RESTRICTIONSONMANAGEMENT. No certified cap-

75% of its employes in this state. ital company may be managed or controlled by, or have
(e) As a condition of the investment, the qualified ageneral partner thatis, an insurance company or an affil-

business agrees, as long as the certified capital corporalate of an insurance company.

tion continues to hold the investment, to maintain atleast ~ 560.35 Reporting requirements and fees. (Be-

75% of its employes at work sites that were maintained CEIPTSOF CERTIFIEDCAPITAL. As So0N as practicable after

by the qualified business at the time that the investmentthe receipt of a certified capital investment, a certified

was made, unless the qualified business obtains an excapital company shall report all of the following to the de-

emption from the department under this paragraph. Thepartment:

department may grant an exemption unless it determines  (a) The name of the certified investor from which the

that the qualified business is locating the employes at newcertified capital was received, including the certified in-

sites to take advantage of lower wage rates in the areasestor’s tax identification number.

where the new sites are located. (b) The amount of the certified capital investment.
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(c) The date on which the certified capital investment ~ (2) WRITTEN DETERMINATION. The department made

was received by the certified capital company. a written determination that the distribution may be made
(d) The investment date for the investment pool of without adversely affecting the ability of the certified
which the certified capital will be a part. capital company to place, in qualified investments, an
(1m) VIOLATION OF AGREEMENTSBY QUALIFIED BUSI- amount equal to 100% of the certified capital in the in-
NESSES. As soon as practicable after the receipt of in- vestment pool from which the distribution is to be made.
formation by the certified capital company that a quali- (3) PLACEMENT OF 100%OF INVESTMENTSIN QUALIFIED

fied business has violated an agreement made under Syyestments. The certified capital company has placed
560.34 (1) (b) to (e), the certified capital company shall , qajified investments an amount equal to 100% of the
notify the department of the violation and the facts giving cetified capital investments in the investment pool.

rise ;O X‘e violation. onor bt a1 (4) DEBT PAYMENTS. The distribution is a payment of
I @) Nt'.\:c.UAdL REP.Ct)RlTS' hor er?rﬁ Janu?% ft?]nnfu[ principal or interest owed to a debt holder of a certified
ally, a certined capital company shafireport aff ot the fol- capital company, even if the debt holder is also a holder

Iowg}; t%ggeaﬁgj;in;efrlﬁe certified capital company’s of equity and even if the indebtedness is a certified capital
b PaNY'S investment.

certified capital at the end of the preceding year. . L L
(b) Whether the certified capital company has in- 560.37 Compliance reviews; decertification; dis-

vested more than 15% of its total certified capital in any dualification. (1) ANNUAL COMPLIANCEREVIEW. The de-
one person. partment shall conduct an annual review of each certified

(c) All qualified investments that the certified capital Capital company to determine if the certified capital com-
company has made during the previous calendar year an#@ny is complying with the requirements of this sub-
the investment pool from which each qualified invest- chapter, to advise the certified capital company regarding
ment was made. the status of its investments as qualified investments and

(3) FINANCIAL STATEMENTS. Within 90 days oftheend ~ to ensure that no investment has been made in violation
of the certified capital company’s fiscal year, the certified Of this subchapter. The cost of the annual review shall be
capital company shall provide to the department a copy paid by each certified capital company according to area-
of its annual audited financial statements, including the sonable fee schedule adopted by the department.
opinion of an independent certified public accountant. (2) DISQUALIFICATION OF AN INVESTMENT POOL. Any
The audit shall address the methods of operation and conmaterial violation of s. 560.34 (1m) is a ground for dis-
duct of the business of the certified capital company to qualification of the noncomplying investment pool. If
determine whether the certified capital company is com- the department determines that the certified capital com-
plying with this subchapter and the rules promulgated un- pany is not in compliance with s. 560.34 (1m) with re-
der this subchapter, including whether certified capital spect to an investment pool, it shall send a written notice
has been invested in the manner required under s. 560.34¢ the certified capital company and the commissioner of

The financial statements provided under this subsectioninsyrance stating that the investment pool has been disqu-
shall be segregated by investment pool and shall be sepa;jified.

rately audited on that basis to allow the department to de- (3) DECERTIFICATION OF A CERTIFIED CAPITAL COMPA-
termine whether the certified capital company is in com- NY. Any material violation of s. 560.34 (2), (3) or (4) or

pliance with s. 560.34 (1m). 560.35 (1), (2), (3) or (4) is a ground for decertification

(4) Fees. On or before January 31 annually, a certi- . - : i
fied capital company shall pay a nonrefundable certifica- of the noncomplying certified capital company. If the de

tion fee of $5,000 to the department, unless January 31part-ment deFermlne.s that the certified capital company is
falls within 6 months of the date on which the certified hotin compliance with s. 560.34 (2), (3) or (4) or_560.35
capital company was certified under s. 560.31. (_1)’ (). (3) or (4) the d_epartment shall send avx{r_ltten no-

(5) EXEMPTION FROM RIGHTS OF INSPECTIONAND CO- fuce to the certified capital company that thg ce_rtlfu_ad cap-
PyING. If the department determines that a document sub-'t@l company may be subject to decertification in 120
mitted by a certified capital company under this section daysfromthe date onwhich the notice was mailed, unless
contains a trade secret, as defined in s. 134.90 (1) (c) othe certified capital company brings itself into full com-
abusiness secret, that document is not subject to the righ@liance with ss. 560.34 (2), (3) or (4) and 560.35 (1), (2),
of inspection and Copying under s. 19.35. (3) and (4) If at the end of the 120—day period the certi-

560.36 Distributions. A certified capital company  fied capital company is notin compliance with ss. 560.34
may make a distribution only if one of the following (2), (3) or (4) and 560.35 (1), (2), (3) and (4), the depart-
conditions is met: ment shall send a notice to the certified capital company

(1) QuALIFIED DISTRIBUTION. The distribution is a  and the commissioner of insurance stating that the certi-
qualified distribution. fied capital company has been decertified.
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(3m) VOLUNTARY DECERTIFICATION. (a) A certified garding the program under this subchapter. The report
capital company may voluntary decertify itself as a certi- shall include all of the following:
fied capital company if any of the following conditions (1) The total amount of certified capital investments
are met; made during the previous 2 calendar years, as well as the
1. It has been at least 10 years since the last certifiedotal amount of certified capital investments made since
capital investment was made in the certified capital com- the effective date of this subsection .... [revisor inserts

pany. date].

2. The certified capital company has placed in quali-  (2) Statistical information on the qualified invest-
fied investments an amount equal to 100% of the certified MeNts made by certified capital companies during the
capital investment in the certified capital company. previous 2 calendar years.

(b) A certified capital company wishing to decertify _  (3) The department's assessment of the number of
itself under this subsection shall send a notice to the deJOPS created in this state during the previous 2 calendar

partment certifying that it is eligible for decertification years as aresult of the certified capital company program

under par. (a). The decertification is effective on the dateunder this subchapter.

that the notice under this paragraph is received by the de- SECTION 4. Nonstatutory provisions,
partment (1) RuLE MAKING. The department of commerce

. shall submit in proposed form the rules required under
(4) EFFECTOF DECERTIFICATION. Decertification of @ o 4iong 560.31 (1) and 560.34 of the statutes, as created
certified capital company or an investment pool has the g act, to the legislative council staff under section
effects specified in s. 76.635 (4). 227.15 (1) of the statutes no later than the first day of the
(5) NOTICESTO CERTIFIEDINVESTORS. The department 41y month after the effective date of this subsection.
shall notify a certified investor when the certified capital (2) POSITION AUTHORIZATIONS. The authorized FTE
company tax credit arising from a certified investmentis positions for the department of commerce are increased
no longer subject to recapture and forfeiture under s.py 2.0 PR positions to be funded from the appropriation
76.635 (4). under section 20.143 (1) (hm) of the statutes, for the pur-
560.38 Department evaluation of program.Be- pose of administering the program under subchapter Il of
ginning on March 31, 2000, and on March 31 of each chapter 560.
even—-numbered year thereafter, the department shall SecTion 6.Effective date.
submit a report to the legislature under s. 13.172 (2) re-  (1f) This act takes effect on July 1, 1999.




